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INITIAL REFLECTIONS ON THE SCHEMA 
RECOGNITIONIS LIBRI VI CODICIS IURIS 
CANONICI 
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SUMMARY — After brief introductory observations on the drafting of the 
revised penal law schema, the author comments on selected elements of the 
schema in terms of the two parts of the current Book VI on penal law. 
The text devotes most of the analysis to the various titles of part I of the 
aforementioned Book on delicts and penalties in general. Lesser attention is 
given to an analysis of part II on penalties for specific delicts as well as to 
some procedural issues. The article concludes with the author’s reflections 
on positive and negative features of the proposed schema. 


RESUME — Après quelques courtes considérations préliminaires sur la 
rédaction de la version revue du schéma de droit pénal, l’auteur formule des 
remarques sur des éléments choisis du schéma, en s’attachant aux deux par- 
ties que comporte le Livre VI, sur le droit pénal, sous sa forme actuelle. 
La plus grande partie du texte est consacrée à une analyse des divers titres 
que comprend la première partie du Livre susmentionné, laquelle porte sur 
les délits et les peines en général. On accorde moins d’attention à la 
deuxième partie, portant sur des peines visant des délits particuliers, ainsi 
que quelques points de procédure. L'auteur termine son article par des 
remarques sur divers traits, négatifs et positifs, du schéma envisagé. 


Introduction! 


On July 26 2011 Archbishop Francesco Coccopalmerio, the president of 
the Pontifical Council for Legislative Texts (hereafter, PCLT), wrote to 


* Monsignor Green was ordained a priest for Diocese of Bridgeport in December 1963. He is a 
member of official Polish National Catholic-Roman Catholic Dialogue sponsored by USCCB, 
and a member of international Peter and Paul Seminar on Theology-Canon Law Relationships. 

! See Francis Morrisey, “The Revision of Book VI of the Code of Canon Law,” Eastern 
Regional Conference of Canonists, Savannah, Georgia, May 6-8, 2012, 38-40. 
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various academic authorities” indicating that the PCLT had completed a 
schema revising Book VI of the Code of Canon Law, the Schema recogni- 
tionis Libri VI Codicis iuris canonici The archbishop, who was later named 
a cardinal, noted both the process of drafting the schema and its general and 
specific purposes. He also mentioned the prospective issuance of a Directory 
to aid ordinaries and judges in implementing the revised law.‘ 


The aforementioned letter mentioned various groups including pontifical 
faculties whose opinions and observations on the merits of the schema were 
being elicited given its broad pastoral relevance to the Church. A key con- 
cern that should guide those reviewing the schema was its pastoral suitability 
in enabling ordinaries especially to address possible delicts efficiently with 
due regard both for the risk of scandal but also the possible rehabilitation of 
the accused. Achieving this goal might entail the application of sanctions. 


Subsequently the Coccopalmerio letter posed various questions to those 
being consulted: 1) the wisdom of an enhanced role of metropolitans in 
approving certain administrative penal decrees of their suffragans, 2) the risk 
of confusing pastors by altering the structure of Part II of Book VI on pen- 
alties for specific delicts, 3) the appropriateness of defining more terms in 
the law, and 4) the nature of dismissal from a religious institute. 


N 


The PCLT also formally consulted the dicasteries of the Roman Curia, the individual bish- 
ops’ conferences, and the Unions of Major Superiors. A similar consultative methodology 
generally characterized the drafting of the 1983 code. 

PONTIFICIUM CONSILIUM DE LEGUM TEXTIBUS, Schema Recognitionis Libri VI Codicis Iuris 
Canonici, Typis Vaticanis, 2011. This forty page text contains twelve pages of Praenotanda 
clarifying key PCLT purposes in drafting the schema and its key features, especially pro- 
posed changes from the 1983 code (cc. 1311-1399) (pp. 5-16). The rest of the schema 
contains the present Book VI and the schema of revised canons arranged in parallel canons. 
Tt also includes a revised canon 695 on the mandatory dismissal of religious, revised canons 
1717-1718 on the preliminary investigation, and a revised canon 1720 on the administrative 
penal process. Henceforth this text will be referred to simply as ‘schema’. For the brief 
section of the Praenotanda that addresses the key purposes of revising the current Book VI, 
see Communicationes, 43/2 (2011), 317-320. For some brief but thoughtful reflections on 
different dimensions of the whole schema, see MORRISEY, “The Revision of Book VI.” For 
a brief overview of various aspects of the first part of the schema, see Elmar GUTHOFF, “Ein 
Überblick uber Die im Ersten Teil des Strafrechts des CIC (CC. 1311-1363) Geplanten 
Ünderungen,” in AKK, 181 (2012), 75-80, esp. 75-76. 

See MORRISEY, 40-41, who stresses the potential value of such a Directory for ordinaries 
and judges, somewhat comparable to the instruction Dignitas connubii in handling marriage 
cases. Actually the PCLT might have clarified the scope of the Directory a bit more fully. 
For example, it might have specified the relationship of the revised penal law to the revised 
motu proprio Sacramentorum sanctitatis tutela (hereafter, SST) given the latter’s substantive 
and procedural penal significance. For the official Latin text of this document see AAS, 102 
(2010), 419-430. 
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Finally the letter requested that responses to the schema should address 
the adequacy of the schema as a whole, the various titles of Book VI, and 
individual canons. 


The following substantive and procedural comments reflect one canonist’s 
initial appraisal of the schema and are organized basically in accord with the 
six titles of Part I of Book VI on delicts and penalties in general and Part IV 
of Book VII on the penal process. 


1 - Book V, Part I: Delicts and Penalties in General 


1.1 — Title 1: The Punishment of Delicts in General (SCHEMA, canons 
1311-1312)° 


We will briefly consider here some key introductory concerns underlying 
the Praenotanda: 1) the key disciplinary oversight role of church authorities, 
especially ordinaries,’ 2) some current general problems in this regard, 3) the 


5 Limitations of space restrict us to some very general reflections on the respective penal and 


procedural institutes. We will not examine in any detail the canons on penalties for specific 

delicts in part two of Book VI for the same reason. However, we will occasionally refer to 

them to illustrate certain general observations on the schema. 

Our primary purpose here is to note and comment on certain aspects of the Praenotanda, 

which offer some interesting observations on the current state of penal law. To understand 

certain problems regarding the implementation of penal law that likely motivated the pro- 
posed revision, see Juan Ignacio ARRIETA, “L’influsso del Cardinal Ratzinger nella revisione 

del sistema penale canonico,” in La Civiltà Cattolica, 161/3851 (December 4, 2010), 430- 

440 (hereafter, L’influsso). For an English version see Juan Ignacio ARRIETA, “Cardinal 

Ratzinger’s Influence on the Revision of the Canonical Penal Law System,” in Origins, 

40/30 (December 30, 2010), 494-498. (hereafter, ARRIETA, “Ratzinger’s Influence”). See 

also Juan Ignacio ARRIETA, “Il progetto di revisione del Libro VI del Codice di Diritto 

Canonico, in “AKK, 181 (2012), 57-74; idem, “El proyecto de revision del libro VI del 

Codigo de Derecho Canonico,” in Annuario de derecho canonico, 2 (2013), 211-231; 

GUTHOFF, 76-79. 

7 While pastoral oversight concerns pertain to all ordinaries (c. 134 $1), the schema’s focus 
here and our focus are primarily on diocesan bishops. This episcopal focus also underlies 
the May 3, 2011 circular letter of the Congregation for the Doctrine of the Faith (hereafter 
CDF) to episcopal conferences calling for the drafting of sexual abuse norms or guidelines. 
Hopefully these provisions will assist individual ordinaries in dealing with the sexual abuse 
issue in its broad ramifications. See “Lettera circolare per aiutare le conferenze episcopali 
nel preparare linee guida per il trattamento dei casi di abuso sessuale nei confronti di minori 
da parte di chierici,” in La Civilta Cattolica, 162/3864 (June 16, 2011), 588-597 (hereafter, 
“Lettera circolare”). For an English version of the letter, see “All Bishops’ Conferences 
required to Draft Guidelines to Handle Sex Abuse Cases: Circular Letter,” in Origins, 41/3 
(May 26, 2011), 41-43 (hereafter, “Circular letter”). 
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penal dimensions of the episcopal office and the key purposes of the penal 
system. 


1.1.1 — Key Disciplinary Oversight Role of Church Authorities? 


The Praenotanda and the schema’s initial canon 1311 §2 reflect a con- 
cern that church authorities protect and foster the good of the community and 
of the individuals within it by pastoral charity, example of life, counsel, and 
exhortation. Subsequently the schema mentions the possible applying of pen- 
alties.? One might also note here the related canon 392 on the diocesan 
bishop’s obligation to foster church unity through the observance of univer- 
sal law and to preclude various types of abuses. This concerns such central 
pastoral issues as the ministry of the word, the celebration of the sacraments, 
and the administration of temporal goods. 


The initial canon 1311 of the schema improves the current law since it 
does more than simply affirm the Church’s coercive power. Besides that, it 
calls for the Church’s pastors to foster the good of the community as such 
and that of individual believers by exercising pastoral charity and perhaps 
even imposing penalties in light of threefold goals of the penal system men- 
tioned in the current canon 1341. Besides this positive development, the 
schema might say a bit more about the relevance of the Church’s threefold 
mission (sanctifying, teaching, and governing) to penal law even without 
providing a formal theological preamble—an issue raised during the drafting 
of the original penal law schema in the early 70’s.!° 


See schema c. 1311 §2, which articulates the responsibility of those who preside over 
ecclesial communities to demonstrate pastoral charity. Such a focus, however, is not 
incompatible with the imposition of canonical penalties to restore justice, reform the 
offender, and repair scandal. The current canon 1341 emphasizes these three values as key 
purposes of the penal system that ordinaries should keep in mind before initiating a penal 
process. See also canon 695 on the mandatory dismissal of religious for various delicts, 
which also calls for religious superiors to take these three values into account in deciding 
whether to dismiss a religious for one of the delicts mentioned in canon 1395, § 2. 

See Latin code revision principle 3 entitled “Certain Means for Fostering the Pastoral Min- 
istry in the Code,” in Communicationes, 1 (1969), 79-80. For brief comments on the prin- 
ciple, see Thomas GREEN, “The Latin and Eastern Codes: Guiding Principles,” in The 
Jurist, 62 (2002), 241-242 (hereafter, GREEN, “Guiding Principles”). 

!0 See PONTIFICIA COMMISSIO CODICI IURIS CANONICI RECOGNOSCENDO, Schema Documenti quo 
Disciplina Sanctionum seu Poenarum in Ecclesia Latina denuo Ordinatur. Typis polyglottis 
Vaticanis, 1973. (hereafter, Schema 1973). One might pose a general question here: will a 
separate papal motu proprio accompany the promulgation of the revised penal law somewhat 
comparable to the proposed motu proprio Humanum consortium, which accompanied the 
original 1973 penal law schema (Schema 1973, 11-15)? That proposed motu proprio was 
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1.1.2 — Some General Problems To Be Addressed 


A key concern in the Praenotanda is that the penal law system be effect- 
ive and adapted to changing and diversified conditions throughout the world. 
Such a concern prompts questions about the current law and requires its 
being carefully re-considered. Unspecified rapid changes in society and in 
human behavior are said to require an appropriate adaptation of penal law. 
Presumably the PCLT envisions especially here the sexual abuse crisis that 
has shaken the Catholic world during the past decade and a half and has 
prompted notable canonical changes. 


In recent decades, despite a certain postconciliar emphasis on imple- 
menting the principle of subsidiarity and decentralization,!! bishops have 
minimally used the penal system. The PCLT attributes this to two reasons: 
1) an inadequate understanding of its indispensable role in church govern- 
ance, as if it were somehow opposed to the virtue of charity in principle and 
2) certain unspecified systemic defects that the Praenotanda presumably will 
clarify subsequently. 


Certain anti-juridic attitudes even in the Church are said to preclude one’s 
viewing the observance of law properly. In fact such an observance is often 
the only way of avoiding arbitrariness, the abuse of authority, and risks to 
the welfare of the weaker members of the community. The failure of church 
authorities to impose penalties often indicates a failure to take seriously their 
obligation of vigilance over and protection of the community in achieving 
its threefold purposes. 


never promulgated since the penal law schema was not subsequently promulgated apart from 
the whole code. For church authorities and their advisors who may not be overly familiar 
with penal law, a text like the Praenotanda or the aforementioned motu proprio might be 
especially valuable in facilitating an understanding and the implementation of the law. 
Furthermore, some systematic continuing education efforts will be indispensable in (re)- 
familiarizing church authorities such as bishops and their collaborators such as vicars and 
judges with the revised law. As regards the original coetus de iure penali discussion of a 
possible theological preamble and other related issues during the drafting of the current 
penal law, see Thomas GREEN, “The Future of Penal Law in the Church,” in The Jurist, 35 
(1975), 250-254 (hereafter, “Future Penal Law”). 

11 See ARRIETA, “L’influsso,” 431-432; ID., “Ratzinger’s Influence,” 495. This section of 
Arrieta’s article is entitled “Penal Law in the 1983 Code.” He questions whether the empha- 
sis on protecting rights in Latin code revision principles six and seven (Communicationes, 
1 [1969] 82-83) at times did not take due cognizance of the collective interests of the Church 
and genuine justice concerns. He also notes the presence of a certain anti-juridic bias in the 
Church and in society at large that may have influenced church authorities and precluded 
them from properly harmonizing the demands of pastoral charity with those of justice and 
good governance. 
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1.1.3 — Penal Dimensions of the Episcopal Office and Purposes of 
the Penal System 


In short, at times pastoral charity requires recourse to the penal system 
since pastoral persuasion may not effectively address certain violations of 
the law. The schema’s initial canon 1311 §2 states realistically that, if it is 
necessary, the common good is to be protected and fostered through the 
imposition of penalties according to law but always with a pastoral spirit. 
This is to be done with due regard for the three key purposes of the penal 
system: restoring justice, reforming the offender, and repairing scandal.'? At 
times people can erroneously oppose the penal system to pastoral charity and 
manifest an inadequate view of the church’s juridical dimension as incompat- 
ible with a church of charity. Yet at times penal measures should not be 
avoided or delayed if we are to serve the values of pastoral charity and the 
salvation of persons. 


Hopefully church authorities will be encouraged to use the penal system 
as appropriate even if it is a last resort measure; and one should welcome 
the schema’s emphasis on bishops and other ordinaries taking their ecclesial 
oversight role seriously.! 


With due regard for the above concerns highlighted in canon 1341, the 
Latin code might also reflect a bit more fully the Eastern code’s emphasis 
on the need to heal the wounds caused by the delict while not alienating the 
offender and hopefully precluding further dissoluteness of life and contempt 
for the law (CCEO 1401). While the schema’s more pronounced emphasis 
on expiatory penalties is warranted given the current sexual abuse crisis, the 
gospel-based reconciliation and rehabilitation motif which seems more evi- 
dent regarding censures than expiatory penalties needs somewhat greater 
emphasis. 


12 The deterrence of future wrongdoing is also a significant penal law objective that the schema 


might articulate explicitly. However, its concerns about restoring justice and repairing scan- 
dal, thereby fostering the integrity of the Church’s pursuit of its threefold mission, seem 
relevant in this connection. 

A number of canons in the schema highlight this theme, e.g., c. 1311, especially $ 2 
(introductory canon on coercive power); c. 1345 (need to take serious account of the 
penal goals of repair of scandal and restoration of justice and not just reform of offender 
as in present code; this broadened focus seems especially pertinent given the contempor- 
ary sexual and financial abuse crises); c. 1346 (stress on possible vigilance over an 
offender in a multiple delict situation); c. 1392 $ 1 (possible issuance of penal precept 
if a cleric neglects his office: this preventive measure should hopefully preclude a pos- 
sible delict); c. 1717 $ 1 (obligation to investigate allegation of delict if it is likely 
[verisimilis]). 
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1.2 — Title 2: Penal Law and Precept (SCHEMA, cc. 1313-1320) 


(D) 


(2) 


(3) 


The schema might restate the traditional penal principle on the desirable 
benign interpretation of penal law. This is true even if it may be some- 
what contrary to the current understandable but somewhat punitive sex- 
ual abuse climate and the schema’s increased stress on exercising coer- 
cive power. However, canon 2219 of the 1917 code affirmed this 
traditional maxim and canon 1404 of the Eastern code restates it.!* 


One may question the schema’s continuing restatement of latae senten- 
tiae (LS) penalties (c. 1314) by contrast to the CCEO, which does not 
include them since they are contrary to the Eastern penal tradition, 
unknown to the Orthodox, and not necessary to address contemporary 
disciplinary exigencies.!5 Realistically speaking, there do not seem to be 
any penal purposes that cannot be achieved effectively by ferendae sen- 
tentiae (FS) penalties.!$ Yet the schema simply takes for granted existing 
LS penalties and rightly emphasizes the importance of FS penalties and 
various types of authoritative penal interventions, especially administra- 
tive in character. This is also true for SST with some exceptions, e.g., 
the LS excommunication for the attempted ordination of a woman 
(SST 4). 


One may question the limitations on the penal discretion of ordinaries 
in the schema’s provision for more numerous preceptive penalties as 
opposed to facultative penalties. Such discretion seems related to the 
penal variables operative in different situations and the different gravity 
of various offenses.!” However, perhaps this development may not be a 


See Reg. 15, 49, R.J., in VI. 

See GREEN, “Guiding Principles,” 262-263. MorRISEY, 42-43 raises legitimate concerns 
about the enforceability of such penalties due to the lack of awareness of such penalties on 
the part of many Catholics (see c. 1323, 2° on ignorance of the law as a factor possibly 
exempting one from penal imputability). 

With due regard for the values LS penalties may serve, they seem anomalous from different 
viewpoints, for they require too much. No one should be his own judge, yet the offender is 
expected to be prosecutor, defendant, and judge all at the same time. Such a one has to judge 
the facts objectively, define the law precisely, then finally judge himself guilty or not guilty, 
and, if guilty, observe the penalty in practice and deprive himself of certain rights, e.g., access 
to the sacraments. See GREEN, “Future Penal Law,” 224-227, esp. 225-226; GUTHOFF, 87-88. 
For examples of the schema’s tendency to limit penal discretion and expand the number of 
preceptive penalties, see c. 1326, $ 1 (situations of aggravated imputability); c. 1326 §3 
(culpable delicts proximate to delicts committed out of dolus (culpa proxima dolo); c. 1343 
(certain cautions/criteria to guide authorities regarding facultative penalties); c. 1344 §2 
(exclusion of penalty-deferring option in some preceptive penalty situations so as better to 
serve the public good); c. 1372 (violations of church freedom). 
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significant problem if there is still ample room for some authoritative 
penal discretion. Such a change sends a clear message to ordinaries 
especially about taking various violations seriously, e.g., false accusa- 
tion of a delict other than confessional solicitation (c. 1390 $ 2) or 
illegitimate exercise of priestly ministry (c. 1389). And yet Morrisey 
notes that the aforementioned limitations may pose an increased risk of 
civil litigation if ordinaries are technically required to impose penalties 
in a given situation yet choose not to do so. His concern is that they may 
be accused of criminal negligence in such circumstances.!* 


(4) The increased stress on determinate penalties!? as distinguished from 
indeterminate penalties may facilitate the work of penal authorities in 
determining an appropriate penalty if it is warranted. This development 
in the schema may ease their burdens especially if they are not overly 
familiar with various penal options available to them. 


(5) Finally, like the former code, the schema might possibly define certain 
terms in the canons, e.g., delict, generic notion of penalty, specific 
types of penalties such as the three types of censures (cc. 1331-1333).20 
The intention of the original penal law coetus to simplify the 1917 
code was surely well-taken in many respects; however, one may won- 
der whether the systematic dropping of definitions was not one of 
them?! This is especially true today since familiarity with the penal 
law tradition is much less common than before, be it in clerical or 
non-clerical circles. 


1.3 - Title 3: Imputability (SCHEMA, cc. 1321-1330) / Canon 1399 


(1) While neither code affirms a presumption of innocence of the accused, 
it seems desirable to affirm it in canon 1321 $3 of the schema compar- 
able to norm 6 of the revised Essential Norms? on the preliminary 


'8 See Morrisey, 39-40. 

'9 See, for example, c. 1349 (qualifiers regarding the implementation of such indeterminate 
penalties); c. 1365 (violations in areas of condemned or definitive teaching); c. 1372 (vio- 
lation of church freedom); c. 1377 (variations on delict of bribery); c. 1378 (violations of 
rules on alienation of church goods and other financial delicts); c. 1383 (trafficking in sti- 
pends); c. 1391 (various violations regarding documents). 


S 


The wisdom of defining such terms was special question 3 of the Coccopalmerio letter. 
See Schema 1973, Praenotanda, principia generalia, 5-6. 

These norms govern the handling of clerical sexual abuse of minor’s cases in the United 
States. The U.S. bishops approved the revised version of the norms at their June 2005 
meeting; this text received the recognitio of the Holy See on January 1, 2006; and it was 
promulgated on May 5, 2006. (Hereafter cited EN). 


N NR 


D 


(2) 


(3) 


25 
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investigation and the May 2011 CDF circular letter.” Such a presump- 
tion seems to be an integral part of the Anglo-American legal experi- 
ence. Harmonious living within the Christian community presupposes 
such a presumption and seems to require that concrete guarantees to 
protect the accused be given priority in canon law, which should appear 
to be no less a protector of freedom, justice, and equity than the civil 
law.” 


One may question the continuing viability of canon 1399, which is 
absent from the CCEO and presumably not viewed as necessary for the 
effectiveness of that penal system.? The schema envisions a possible 
expiatory penalty in certain serious circumstances even if no clear statu- 
tory provision indicates that a certain legal violation constitutes a delict. 
In short, the Latin code continues to condition the absoluteness of the 
nulla poena sine lege maxim in a somewhat questionable fashion. The 
schema does not indicate a new delict and penalty but strives to ground 
them not just in serious ecclesial damage and scandal but in the fact that 
a specific violation of divine or ecclesiastical law is rooted in magister- 
ial teaching of which the faithful should be aware. Yet even given that 
reference to magisterial teaching, the alleged offender still lacks an 
awareness of the penal consequences of his/her action or omission, pre- 
scinding from its canonical illegitimacy and his/her moral culpability. 
Furthermore, the Latin code and the schema state that inculpable ignor- 
ance of the law exempts one from a penalty (c. 1323, 2°). This is true 
even though such ignorance is not technically presumed (c. 15 $2), how- 
ever common it is today. 


Canon 1321 $2 of the schema states that legal violations ex culpa (omis- 
sion of due diligence) are in principle penalizable unlike the present 
stress on dolus (criminal intent) as the usual basis for penal imputability. 
Exceptionally, however, the present canons 1389 $2 on harmful neglect 
of office and 1455 $ 1 on various tribunal violations would punish those 
acting ex culpa. The schema’s stress on culpa as a possible basis of 
imputability comparable to dolus may reflect the strong popular reaction 


See part I d) on support of priests: “Lettera circolare,” 589-590; “Circular Letter,” 42. The 
current canon 1321, 3° affirms a rebuttable presumption of penal imputability if there is an 
external violation (presumably of a law or precept) unless it is otherwise apparent. 

See GREEN, “Future Penal Law,” 260; MORRISEY, 44; Kenneth PENNINGTON, “Innocent until 
Proven Guilty: The Origin of a Legal Maxim,” in The Jurist, 63 (2003), 106-124. 

We examine canon 1399 here and not at the end of our discussion as in the current law and 
the schema (Part Two, title seven). This is because it seems relevant to the question of who 
may be subject to a penalty in the Church, which canon 1321 addresses. 


14 
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especially against the negligent exercise of office, e.g., scandalous fail- 
ure of bishops at times to supervise clerics in fulfilling their obligations 
of continence and celibacy (c. 277).29 


Canon 1326 § 1, 4° adds some new imputability-aggravating factors to 
the three provisions in the current law (c. 1326, 1, 1*-3*). These new 
factors are drunkenness or other mental disturbance deliberately sought 
to commit or excuse the offense or passion voluntarily stimulated or 
fostered. These factors without any further qualification might constitute 
exempting or mitigating considerations in the current canons 1323- 
1324.27 But the current canon 1325 indicates that if the drunkenness or 
mental disturbance is deliberately sought or the passion voluntarily 
stimulated, they do not have such an effect. This is presumably because 
of their being somewhat voluntary and hence presumably reflective of 
mala fides. The schema’s canon 1325, however, mentions only certain 
types of culpable ignorance as factors not to be taken into account in 
assessing imputability-- likewise due to the mala fides consideration. 
But the schema’s canon 1326 would add culpable drunkenness, mental 
disturbance, or passion to the list of aggravating factors. 


1.4 — Title 4: Censures, Expiatory Penalties, and Penal Remedies/ 


(1) 


(2) 


Penances (SCHEMA, cc. 1331-1340) 


The schema seems considerably more expiatory penalty-oriented than 
its predecessor probably because of the sexual abuse crisis, the various 
provisions for other graviora delicta in SST, and legitimate concerns 
about episcopal failures to take seriously their disciplinary/penal over- 
sight role. For example, the expanded and frequently cited schema canon 
1336 on expiatory penalties draws heavily upon canon 2291 of the for- 
mer code on common vindictive penalties potentially affecting all 
believers and canon 2298 of that code on distinctly clerical penalties.2 


However, there needs to be both an expiatory focus and a more recon- 
ciliation-oriented censure emphasis in our penal policy. The schema 


See, for example, the schema’s canon 1376 $ 2, which would replace the current canon 1389, 
2 on such harmful negligence. 

MORRISEY, 47 questions the schema’s failure to change canons 1323 and 1324 on imputabil- 
ity-exempting and mitigating factors, He judges that the presence of such factors especially 
ignorance makes it very difficult to penalize those breaking the law, especially given the 
ignorance of canon law on the part of so many persons. 

See GUTHOFF, 79-82, who focuses almost exclusively on expiatory penalties and their new 
systematization in the schema. 


(3) 


(4) 


29 


30 
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should strike an appropriate balance between responding to the legit- 
imate demands of the public good (protecting and vindicating the rights 
of victims and the Church at large) and fostering the welfare of the 
offender. 


Penal law, like all canon law, should be oriented primarily to the build- 
ing up of persons not their destruction, the schema might be viewed as 
overly expiatory penalty oriented. This is true even given the need for a 
clearer stress on protecting the people of God more effectively against 
abuses and offsetting an overemphasis on the needs of the offender and 
the institution. Rehabilitation of the offender is still a key Latin penal 
priority (cc. 1311 $2; 1341); yet it seems somewhat less strongly 
emphasized here than in its Eastern counterpart, which does not differ- 
entiate between censures and expiatory penalties.” 


The schema adds few new types of penalties; but some current penalties 
are expanded. And various expiatory (vindictive) penalties from the for- 
mer code are added.*% Canon 1336 on expiatory penalties is significantly 
expanded in part by PCLT’s drawing on 1917 code canons 2291 (com- 
mon vindictive penalties) and 2298 (clerical vindictive penalties) 
although the schema does not explicitly refer to that distinction.3! This 
makes available broader penal options, especially for church authorities 
not overly familiar with the penal system. 


Undeniably the primary focus of our institutional care should be the victims of various types 
of abuse. However, in line with our pastoral tradition, Christian concern should be shown 
for the welfare of the perpetrators of such abuse. On the importance of sensitivity to the 
concerns of both victims (primarily) and perpetrators (secondarily), see Msgr. SCICLUNA, 
“What Can Institutions and Communities Do about Child Protection?” in Origins, 41 
(2011), 387: Care for Victims and Perpetrators; see also ID., “Response to and Prevention 
of Clerical Misconduct: Current Praxis,” in CLSA Proceedings, (2013), 24-25. For a fairly 
comprehensive exposition of some pertinent issues in this context arising from a 2012 Gre- 
gorian University colloquium on the protection of minors, see Toward Healing and Renewal, 
Charles J. SCICLUNA, et. al. (eds.), Mahwah, NJ, Paulist, 2012. 

Morrisey, 41 and 50 questions the schema’s tendency at times to return to the legislation 
of the 1917 code. While at times this may be opportune, it may not be generally appropriate 
in light of Paul VI’s emphasis on the new code’s reflecting a novus habitus mentis. Such a 
return to the 1917 code would mean that the proposed new law would be stricter than the 
present Book VI, and he wonders quite rightly whether this is the message the Church 
wishes to convey today. 

The lengthy canon 1336 on expiatory penalties is divided into six parts: general notion of 
such penalties (1), prescriptions (2), prohibitions (3), deprivations (4), incapacities (5), and 
dismissal from the clerical state (6). That canon is mentioned in numerous parts of the 
schema cc. 1312 $ 1, 2°; 1336; 1338 $ 1; 1344 $2; 1349; 1364 $ 1; 1365; 1371 $81 & 4; 
1372; 137682; 1377$ 1; 1378 $1; 1379 $5; 1380 $1; 1383; 1385; 1390 $2; 1391; 1392 
§§ 2-3; 1393; 1395 $4; 1397. 
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1.5 — Title 5: Application of Penalties (SCHEMA, cc. 1341-1353) 


There is a close connection between some of the issues addressed here and 


those considered later when we comment on Book VII/part IV on the penal 
process. In both instances we need to distinguish between 1) what happens 
before the formal penal process is initiated and the 2) actual penal process. 


1.5.1 — Pre-Penal Process Concerns 


(1) 


(2) 


33 
34 


One might question the altering of the current canon 1341 on the role 
of the ordinary in initiating a penal process.** This significant text needs 
to be interpreted in light of the schema’s stress on the obligation of 
ordinaries to take seriously their penal role. The schema mandates said 
penal process when the various goals of the penal system cannot be 
achieved otherwise. However, perhaps the importance of the ordinary’s 
initially taking recourse to non-penal options might be stressed a bit 
more clearly (the “penalties as a last resort” motif in the current canon 
1341). 


The schema facilitates the use of administrative process, especially in 
places presumably lacking personnel resources for a judicial process. 
This is true even regarding perpetual penalties. Yet the right of defense 


See also c. 1718 § 1, 3° with its cautions regarding the ordinary’s too precipitously choosing 
an administrative penal procedure unless he has at least a preliminary certainty regarding 
the strength of the elements gathered to sustain the accusation. This is with due regard for 
canon 1526 on the burden of proof resting upon the one making an allegation. 

See revision principle 3 in note 9 supra. 

One may see here the significant influence of Cardinal Ratzinger, the former CDF prefect 
before his election as pope. In February 1988 he expressed to the PCLT his deep concerns 
about more expeditiously dismissing from the clerical state clerics guilty of outrageous 
violations of church law who seriously harmed the community. In short, he sought a broader 
use of administrative penal process. The PCLT sympathized with his concerns for a more 
expeditious process, especially in certain particularly outrageous cases of clerical sexual 
abuse of minors. However, it judged that in many cases the problem was that church author- 
ities did not take their disciplinary/penal role as seriously as they should. Furthermore, the 
PCLT thought that any further simplifications of the process might undercut the right of 
defense (concerns to be mentioned subsequently). In any event, subsequently in the post 
SST period, enhanced administrative penal process options were legitimized even in the case 
of perpetual penalties such as the dismissal of clerics. See ARRIETA, “L'influsso,” 432-436; 
ID., “Ratzinger”s influence,” 495-497. MORRISEY, 39 judges that the increased administra- 
tive process options will help bishops and other ordinaries such as clerical major superiors 
in places where the means of carrying out a judicial process are lacking. However, while 
this is a valid point, he does not raise any questions about the appropriateness of the admin- 
istrative process as are noted elsewhere in this article. 


(3) 


35 
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is to be protected. However, if diocesan judicial resources are lacking, 
perhaps it would be better to make more appropriate use of inter- 
diocesan tribunal options as in marriage cases. The right of defense 
might be better exercised in such a judicial process given the varied pro- 
visions for its exercise throughout Book VII by contrast to the relative 
absence of such provisions in the canons on administrative process.* 


Perhaps the schema should reflect a bit more explicitly the CCEO 
emphasis on the need for grave causes and evident proofs to justify the 
increasing emphasis on administrative penal process.*? Such an empha- 
sis is evident in SST 21 $2, 2° regarding certain cases to be presented 
to the pope or CDF for the administrative dismissal of a cleric. A key 
concern is highlighting the preferably exceptional character of adminis- 
trative process, especially regarding the imposition of perpetual penal- 
ties. More than likely, the varied aspects of the right of defense at dif- 
ferent stages of the process will not be as thoroughly implemented here 
as in the judicial process. 


Among the concerns mentioned regarding the administrative process 
one might note that is frequently the same ordinary who a) initiates the 
preliminary investigation after receiving a likely allegation, b) decides 
on whether there is probable cause to proceed further after the investi- 
gation, either by contacting CDF (graviora delicta cases) or by deciding 


For a brief but helpful description of the right of defense, see c. Stankiewicz, July 20, 1995 
in Decisiones seu Sententiae, Vatican City, LEV, 1998, 505. 

One might note that a special CLSA study commission co-chaired by Msgr. Frederick 
C. Easton of Indianapolis and Msgr. John A. Alessandro of Rockville Center has completed 
the drafting of guidelines for a possible regional/national penal tribunal in the United States. 
The CLSA is working with the USCCB Committee on Canonical Affairs on this project that 
will address issues such as the structure, personnel, education, and finances of such a tribu- 
nal to resolve penal cases expeditiously. See Canon Law Society of America, 76" Annual 
Convention, St. Louis, Missouri, October 13-16, 2014. This 84 page booklet given to con- 
vention participants contains the initial report of the aforementioned commission on pages 
74-75. Up to this point the commission has no received a reply from the USCCB Commit- 
tee regarding said guidelines. For the latest report of the work of the commission, see Canon 
Law Society of America, 77 Annual Convention, Pittsburgh, Pennsylvania, October 12-15, 
2015 on pages 70-71. 

See CCEO 1402 § 2. See also Schema 1973, c. 28, 1°: “Quoties graves causae ne iudicialis 
processus fiat, et probationes de delicto evidentes sint neque actio criminalis sit extincta, 
poena irrogari vel declarari potest per decretum extra iudicium; paenitentiae autem et 
remedia poenalia applicari possunt per decretum in quolibet casu.” For some thoughtful 
reflections on the evolution of the current canon 1342 on the process to be followed in 
addressing a penal allegation, see Frederick C. EASTON, “The Development of Canon 1342, 
1 (CIC) and Its Impact upon the Use of the Extra-judicial Penal Process,” in The Canon 
Law Society of Great Britain and Ireland Annual Conference, 12-16 May, 2014, 62-75. 
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on an administrative process in the diocese, and ultimately c) decides on 
the culpability of the accused and an appropriate penal decree after the 
penal process. It is true that in the latter two instances the ordinary needs 
to consult others, e.g., the diocesan review board in the USA sexual 
abuse cases (EN 4-5) or two assessors in other administrative penal 
cases (c. 1720, 2°. However, in the latter instance the ordinary himself 
chooses the assessors. With due regard for the good intentions and sense 
of penal responsibility of the ordinary conducting the process, these 
provisions raise questions about the objectivity of the whole process. 
Such concerns about penal objectivity seem to underlie the provision 
that the preliminary investigator may not serve as a judge in a subse- 
quent judicial process (c. 1717 $ 3). This caveat is presumably based on 
the fact that the investigator would have formed an opinion, however 
tentative, about the case after conducting the investigation and hence 
lacks the desired objectivity to serve as a totally impartial judge subse- 
quently. Such objectivity is integral to any fair process and is crucially 
related to the exercise of the right of defense. 


One should surely welcome, however, the schema’s emphasis on care 
before the ordinary decides on an administrative process. For example, 
canon 1718 $ 1, 3° states that one must not undertake it unless there is 
a preliminary certitude about the credibility of the accusation given the 
weight of the data gathered during the preliminary investigation. And 
one must take account of canon 1526 on the burden of proof resting 
upon the person who makes an allegation. One might also note the 
schema’s canon 1342 $ 1, which stresses the need for a careful observ- 
ance of canon 1720 during such a process, particularly regarding the 
exercise of the right of defense and the achievement of moral certitude 
about penal culpability (c. 1608). 


1.5.2 — The Penal Process 


(1) 


38 


The schema somewhat restricts the discretion of judges and ordinaries 
in conducting penal processes. This development emphasizes the import- 
ance of proceeding carefully yet forcefully in addressing penal allega- 
tions—probably the key concern in the Praenotanda. The schema rightly 
emphasizes the responsibility of pastors, their obligation to follow the 
prescriptions of the law, and their role of vigilance vis-à-vis the faithful 
entrusted to their care.*® 


See SCHEMA, 5-7. 
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(2) (a) To be more specific, the schema reduces the number of facultative 


penalties. It states that this is presumably designed to foster collab- 
oration among pastors and reinforce their authority; yet frankly this 
point does not seem entirely clear. 


(b) The schema also determines more precisely what sanctions are to 
be applied so pastors and judges will have objective criteria in 
adapting a penalty to a given situation. Numerous penalties that 
formerly were indeterminate are now determinate.* 


(c) The schema at times limits the freedom of pastors and judges to defer 
the enforcement of preceptive penalties, e.g., if public scandal is 
present or if the victim who denounced the delict in the first place 
requests the enforcement of the penalty.*! For sometimes justice and 
charity call for the application of a penalty without delay. And yet 
even here the competent penal authority needs to assess carefully the 
various penal circumstances before he acts. For example, Morrisey 
raises a very legitimate concern in this context. The ecclesiastical 
imposition of a penalty may pose problems when the civil process is 
still underway. Not only does it color the evidence before the civil 
tribunal, but it may pose significant discovery issues in countries 
where civil authorities do not view church documents as privileged.” 


(3) A positive development is the schema’s frequent restatement of the 


39 
40 
41 
42 
43 


importance of a sense of proportionality in authority figures’ addressing 
various penal issues. In other words they are to take into account various 
circumstances before assessing guilt or determining an appropriate pen- 
alty. This is surely helpful, if not indispensable, in achieving the three- 
fold purpose of the penal system. However, regrettably this traditional 
principle is challenged by the ‘zero tolerance’ approach in Essential 
Norms 8-9. Such an approach may well be understandable in light of 
varied and continuing pressures on the institutional Church in the United 
States, e.g., advocacy groups, victims’ groups, lawyers, insurance com- 
panies, media, and government. However, such an approach surely 
raises right of defense questions in some situations, especially given a 
lack of clarity at times regarding the precise meaning of “sexual abuse”.* 


See note 17, supra. 

See note 19, supra. 

See c. 1344, 1°. 

See Morrisey, 49; see 46. 

See part III a) of the CDF circular letter, in “Lettera circolare,” 592; “Circular Letter,” 43; 
GREEN, “Circular Letter,” 167-168.The letter calls for episcopal conference guidelines to 
clarify the precise meaning of sexual abuse by reflecting on SST 6, the jurisprudence and 
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1.6 — Title 6: Cessation of Penalties (SCHEMA, cc. 1354-1363) 


No comments seem necessary here since the schema proposes no notable 


changes. 


(1) 


(2) 


45 


2 — Book VI, Part II: Individual Delicts and the Penalties 
Constituted for Them 
(SCHEMA, cc. 1364-1398) 


Only a few comments seem necessary here. 


One should note certain significant changes a) in the headings of part II 
of Book VI on the penalties for individual delicts, b) in some of its titles, 
and c) in the order of some of the canons. This is presumably intended 
to highlight the material and adapt it better to modern sensibility. Par- 
ticularly noteworthy is the new title 3 on sacramental violations 
(cc. 1379-1389), which appropriately integrates all the respective viola- 
tions of sacramental discipline in the various titles and facilitates one’s 
understanding of ecclesial accountability in this significant area of pas- 
toral concern. 


A number of new delicts address the lack of accountability in the exer- 
cise of office.“ This seriously undercuts the credibility of church gov- 
ernance and impairs the effectiveness of the Church’s threefold mission. 
While merely multiplying delicts is hardly the only solution to the 
Church’s disciplinary/penal problems, it surely highlights a notable 
institutional priority. One might welcome especially the schema’s long 
overdue treatment of various financial violations, e.g., c. 1378. The cur- 
rent Book VI minimally addresses these issues in any explicit fashion.* 


interpretation of CDF, and, interestingly enough but quite sensibly, the pertinent civil law 
in various countries. This task can be a challenging one, especially given the relative absence 
of published CDF jurisprudence in this area and the significant civil law diversity in defin- 
ing sexual abuse, e.g., in the fifty civil jurisdictions of the United States. 

See, for example, c. 1376 § 2 (taking account of scandal caused by harmful neglect of one’s 
office); c. 1378 (negligent exercise of administrative office or misappropriation of ecclesi- 
astical goods with an obligation of restitution/reparation); c. 1392 $ 3 (illegitimate absence 
from ministry for six months and resistance to church authority calling one to return to 
ministry); c. 1395 § 4 (non-clerical sexual violations mentioned in canon 1395 §§ 1-3 if such 
a person holds an official church dignity, office, or function); c. 1396, 2° (grave neglect of 
duties of office besides serious violation of obligation of residence). 

Yet see John A. RENKEN, “Penal Law and Financial Malfeasance,” in Studia canonica, 41 
(2008), 5-57. See also MORRISEY, 40. 
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The Coccopalmerio letter asked whether adjustments in the enumeration 
of the canons in this part of Book VI would confuse pastors who have to 
implement the law. This might be a problem initially, but continuing edu- 
cation of bishops and their advisors in the proposed revised law should 
help to address such a problem. Furthermore, the proposed directory might 
also help to clarify these changes. For example, like the schema itself, an 
appendix might lay out in parallel columns the current law and the revised 
law and highlight in bold typeface the pertinent changes. 


3 — Book Seven, Part IV: Penal Process (cc. 1720-1728) 


3.1 — Introductory Comments 


(1) 


(2) 


(3) 


Perhaps, like the CCEO, it would be systematically better to differentiate 
between the canons on judicial penal process (CCEO 1468-1485) and 
those on administrative penal process (CCEO 1486-1487). Like the 
CCEO, each could be a separate chapter, however brief the latter may 
be. The preference for judicial process might be highlighted by placing 
the chapter on it before the one dealing with the administrative process 
as in the CCEO. 


Furthermore, it would be systematically preferable to put canon 1728 $ 1 
at the beginning of the canons on the judicial process rather than at the 
end since its statement of pertinent canons is relevant to the whole judi- 
cial process chapter (currently cc. 1721-1728). The generic canon 1691 
$3 of the September 8, 2015 motu proprio Mitis Iudex specifying certain 
pertinent norms on marriage nullity processes is somewhat comparable 
to canon 1728 $ 11. Both of these canons indicate certain changes from 
the usual rules on the formal contentious process that normally govern 
the marriage formal nullity process or the penal process. 


A broader issue that the schema does not address is the basic question 
of the limitations of the competence of ordinaries to deal effectively 
with allegations of reserved delicts that are addressed in SST. Under- 
standable as such a reservation may be given past episcopal negligence 
in handling such cases, will such a reservation of competence to the 
CDF be a permanent rather than simply a temporary reality? It does 
not seem right that the executive and judicial competency of all bish- 
ops should be notably restricted because some of their peers did not 
adequately discharge their penal/disciplinary responsibilities. This 
seems contrary to the principle of episcopal governmental autonomy 
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articulated in canon 381 $ 1.4° Further concerns here relate to the fact 
that the CDF has to deal with cases from all over the world. One may 
wonder how significantly its staff has been expanded to deal with the 
increased case load and the possible delays that such personnel exi- 
gencies impose on the timely resolution of cases and the service of 
Justice. 


3.2 — Pre-penal Process Issues 


3.2.1 — Preliminary Investigation 


(1) The basic canons on the preliminary investigation (cc. 1717-1719) need 


46 
47 


48 


49 


to be expanded since they are rather sketchy by contrast to the former 
code (CIC/17, cc. 1933-1959), which has been notably simplified. 
Some recent official documents address this area of serious concern, 
e.g., EN 3-11 and parts I-III of the May 2011 CDF circular letter. For 
example, such additional canons might address such issues as a) the 
provision of certain diocesan mechanisms to enable the faithful to 
express complaints of wrongdoing, b) the empowerment of certain offi- 
cials such as vicars to deal with such complaints, c) provisions for pas- 
toral outreach to victims,” d) an explicit reference to a presumption of 


See MORRISEY, 43. 

The former code on the criminal process was subdivided as follows: 1) an introductory 
canon (CIC/17, c. 1933); 2) the accusatory action and denunciation (CIC/17, cc. 1934- 
1938), 3) the investigation (CIC/17, cc. 1939-1946), 4) the correction of the delinquent 
(CIC/17, cc. 1947-1953), and 5) the instruction of the criminal process and the arraignment 
of the defendant (CIC/17, cc. 1954-1959). 

See Cindy WOODEN, “Archbishop Calls for Detailed Norms for Initial Abuse Investiga- 
tions,” Catholic News Service, March 12, 2010. This article reports on a CNS interview with 
Cardinal Raymond Burke, prefect of the Signatura, in which he calls for more detailed 
procedures governing the preliminary investigation in addressing allegations of sexual abuse. 
Perhaps the Directory mentioned in the Praenotanda to the revised schema may respond to 
his concerns by spelling out in somewhat more detail certain preliminary investigation pro- 
cedures. 

For example, see the provision for a victims’ assistance coordinator in EN 3; see also parts 
I a-b of the CDF circular letter: “Lettera circolare,” 588-589; “Circular Letter,” 41-42; 
GREEN, “Circular Letter,” 157-158. For some brief but thoughtful reflections on this matter, 
see SCICLUNA, “What Can Institutions and Communities Do about Child Protection?” 385- 
386: 1. “Child’s well-being” and 2. “Child abuse as a tragic wound.” For a helpful articu- 
lation of ten key principles by Archbishop Scicluna that should help the Church move for- 
ward in protecting children and minors and curbing sexual abuse, see ID., in CLSA 
Proceedings (2013), 23-26. 


(2) 


(3) 
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51 
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innocence,” e) a reference to a diocesan review board or comparable 
entity to advise the bishop in addressing said allegations and other policy 
issues affecting ministerial suitability,‘! f) references to the relationship 
between the investigator, the bishop, and a possible review board, e.g., 
the type of report of the investigator, oral or written or both. Perhaps the 
norms on the judge-expert relationship in the formal contentious process 
might be adapted in this regard (cc. 1574-1581). 


The schema might also specify certain rights of an alleged victim in 
terms of the preliminary investigation. We should speak of the right to 
have an allegation investigated fairly and expeditiously, the right to 
report the alleged offense to the civil authorities, and the right to receive 
appropriate compensation for damages arising from official misconduct 
be the offender a cleric or a layperson.*? 


As regards the Church-State relationship regarding allegations of crim- 
inal misconduct, the schema should spell out clearly an obligation to 
report pertinent mixed forum delict allegations to civil authorities and 
cooperate in their investigation in keeping with the pertinent civil law. 
This may possibly raise some problematic questions, however, given 
varied Church-State environments. Some governments are somewhat 
favorably disposed to the Church; others are neutral; while still others 
are very hostile to the Church. Perhaps a canon such as c. 1290 on can- 
onizing the civil law on contracts with certain qualifications might be 


See part I d of the CDF circular letter: “Lettera circolare,” 289-590; “Circular Letter,” 42; 
GREEN, “Circular Letter,” 160. 

See EN 4-5; part III f of the CDF circular letter: “Lettera circolare,” 597; “Circular letter,” 
43; GREEN, “Circular Letter,” 170-171. 

In this connection see canon 1718, 4 on the possible equitable resolution by the ordinary or 
the preliminary investigator of a claim for damages and the possible precluding of the need 
for a penal trial. See also canons 1729-1731 on a possible action for damages distinct from, 
even if related to, the criminal action. 

See CIC/17, c. 2198; also SCICLUNA, “What Can Institutions and Communities Do about 
Child Protection?” 387: 6: “Cooperation with state agencies.” In this connection see EN 11 
and part I e of the CDF circular letter; “Lettera circolare,” 590; “Circular letter,” 42; 
GREEN, “Circular letter,” 160-161; The pertinent section of the circular letter reads as fol- 
lows: “Sexual abuse of minors is not just a canonical delict but also a crime prosecuted by 
civil law. Although relations with civil authority will differ in various countries, nevertheless 
it is important to cooperate with such authority within their responsibilities. Specifically, 
without prejudice to the sacramental internal forum, the prescriptions of civil law regarding 
the reporting of such crimes to the designated authority should always be followed. This 
collaboration, moreover, not only concerns cases of abuse committed by clerics, but also 
those cases which involve religious or lay persons who function in ecclesiastical structures.” 
See also MORRISEY, 46. 
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adapted to this situation. Among those qualifications are possible con- 
flicts between civil law and divine or ecclesiastical law. For example, 
said reporting obligation and cooperation with the civil authorities 
should be qualified in view of the demands of confidentiality of the 
confessional seal. 


3.2.2 — Decision Regarding Conducting of Penal Process and Especially 


(1) 


(2) 


(3) 


54 


55 
56 


Administrative Process 


Canon 1718, $ 1, 3° of the schema states that the decision to conduct an 
administrative process is legitimate if the initial arguments regarding an 
alleged delict seem persuasive even if they need to be developed further 
during the process. Before deciding on such a process the ordinary 
would be well advised to consult two judges or experts in the law. 
Granted such a decision is hardly as serious as imposing a penal decree 
(c. 1720, 3°), yet it has potentially significant procedural consequences. 


One may pose right of defense questions about the expansion of admin- 
istrative penal options even given the schema’s stress on the defendant’s 
right of defense and the ordinary’s need to have moral certitude before 
making a penal decision (c. 1718 $ 1, 3°).5 


The schema should require the ordinary to consult the accused/pro- 
moter before a decision is made on initiating a penal process. This is 
comparable to CCEO canon 1369 $ 3. One might also note part II of 
the May 2011 CDF circular letter. Unless there are serious contrary 
indications, the ordinary is to inform the accused of the accusation and 
give him the opportunity to respond to it before any communication 
with the CDF. While the preliminary investigation is not technically a 
formal penal process, very frequently significant developments during 
it have affected the future status of the accused. Right of defense con- 
cerns suggest that the accused be informed of the accusation and 
enabled to respond; and CDF practice reflected in the circular letter 
seems to require such. 


A possible canon here might read as follows: “In casibus in quibus violatio legis constituit 
delictum tum in foro canonico tum in foro civili, obligatio referendi de violatione ad auc- 
toritates publicas valet in iure canonico, nisi iuri divino contraria sit aut aliud iure canonico 
caveatur.” In drafting this canon and analyzing other parts of the schema, the author appre- 
ciates the insights of Msgr. Frederick C. Easton, judicial vicar emeritus of the Archdiocese 
of Indianapolis, Indiana. 

See cc. 983; 1388. 

See the earlier comments on Book VI, Part I, title 5, especially part A 3). 
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3.3 — The Penal Process: Administrative Focus 


(1) 


(2) 


(3) 


57 
58 


59 


By way of preliminary note one might observe that canon 1342 $ 1 of 
the schema calls for church authorities to observe scrupulously canon 
1720 on the key elements of the administrative penal process. And that 
latter canon is developed a bit more thoroughly than in the current code. 
Given the significant issues it addresses, perhaps several canons might 
actually be more appropriate. 


Canon 1720, $ 1, 2° on administrative penal process specifies ten useful 
days as the time for the accused to respond to the allegations and proofs 
against him; however, this time frame should be longer. For example, 
in somewhat comparable situations, one has fifteen days to appeal a 
sentence (c. 1630 $ 1); and the same fatalia iuris are also relevant in 
dismissal of religious cases (c. 697, 2°). Actually thirty days might be a 
more reasonable time frame here given the potentially serious conse- 
quences of the process for the defendant. 


Concerns expressed earlier about the enhanced exercise of administra- 
tive penal discretion*’ may be addressed to some extent in the proposed 
requirement of canon 1720 § 2 of the schema that the metropolitan con- 
sent to his suffragan’s administrative imposition of any perpetual pen- 
alty such as dismissal from the clerical state. The schema seems to 
intend here a closer monitoring of episcopal accountability than the cur- 
rent system with every diocesan bishop basically being subject directly 
only to the pope (and the pertinent dicasteries of the Roman Curia). In 
light of continuing concerns during the past decade about the lack of 
episcopal accountability throughout the Catholic world (especially in 
sexual abuse cases), it might be advisable to assess how effectively such 
an enhanced intermediary structure of accountability might work to 


Ibid. 

The senior suffragan would function in a similar way vis-a-vis the metropolitan if the 
latter intended to impose a perpetual administrative penalty. The appropriateness of an 
enhanced role of metropolitans and senior suffragans is question | of the Coccopalmerio 
letter. It may be one of the most debated proposed changes in the schema not least because 
of the various civil liability issues it may pose for metropolitans (and ultimately the Holy 
See) and the limitations on the legitimate governmental autonomy of diocesan bishops 
(c. 381; CCEO c. 178). See Morrisey, 44-45, who raises the aforementioned concerns 
regarding this proposed development, which he views as violating the principle of subsidi- 
arity (principle 5 for the revision of the Latin code). In this connection see also GREEN, 
Guiding Principles, 243-247. 

See, for example, canon 1405 § 1, 3°. 
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address continuing concerns about institutional credibility.9° Such an 
intervention might be authorized on an experimental basis for five years. 
The proposed intervention of the metropolitan in his suffragan’s deci- 
sion-making would be a concrete example of his exercising an enhanced 
provincial vigilance role (c. 436 $ 1, 1°).6! In such instances the metro- 
politan in turn would have to consult two consultors of his choice before 
making his decision. This should hopefully facilitate appropriately 
informed decision-making. Whether such a significant structural change 
would enhance the institutional health of the Church at the intermediary 
level is obviously difficult to assess at this point. 


Furthermore, before the bishop imposes administratively the perpetual 
penalty of ineligibility for various ecclesial goods or especially dismissal 
from the clerical state, the penalty would also have to be confirmed by 
the Apostolic See (c. 1342 $ 2). So there is a further provision for struc- 
turing episcopal discretion in a rather serious issue affecting the status 
of clerics especially. This caveat is especially significant from a right of 
defense perspective. It seems analogous to the Holy See confirmation of 
the dismissal of a pontifical right religious (c. 700). 


One may question, however, the broad Holy See competency to review all 
types of episcopal impositions of ineligibilities in canon 1336 $ 5 since they 


do 


not all seem to be of equal importance. This is true even if said ineligi- 


bilities are permanent. This broad limitation on episcopal discretion does not 
seem to respect properly the principle of subsidiarity, 1.e., in this context the 
legitimate autonomy of lower level governance figures such as diocesan 


bis 


hops (c. 381, 1). 


Conclusions 


A few positive and negative observations closing this initial evaluation of 


the proposed schema revising Book VI seem in order. 


60 


6l 


As regards the possible ecclesial value of expanded intermediary structures of accountabil- 
ity, see a special issue of The Jurist devoted to a Canon Law Society of America symposium 
on apostolic visitation, accountability, and the rights of the local church during such a vis- 
itation. The symposium was prompted especially by the apostolic visitation of the Archdio- 
cese of Seattle in 1986. See The Jurist, 49 (1989), 341-567 especially the consensus state- 
ment on 341-346. 

For an analogous provision, see also canon 436 $2 on the Apostolic See’s possibly endowing 
the metropolitan with special functions and power to be determined in particular law. 


INITIAL REFLECTIONS ON THE SCHEMA ... 27 


Positive Factors 


a) The initial canon 1311 does not simply affirm the Church’s legitimate 
exercise of coercive power but stresses the key role of church authorities 
in protecting and fostering the good of the community and the individuals 
within it. 

b) The schema consistently highlights the responsibility of ordinaries to take 
their disciplinary-penal role seriously. 


c) The increased provisions for determinate penalties might enhance the role 
of penal authorities in discharging their obligations. 


d) There are very legitimate due process concerns about the Latin code’s 
failure to observe strictly the maxim nulla poena sine lege. However, 
canon 1399 might still enable penal authorities to address problematic 
situations in which the Church’s mission might be seriously jeopardized 
in the absence of a statutory proscription of certain types of behavior. 


e) Perhaps the broader set of penal options the schema provides will enable 
penal authorities to serve the Church more effectively despite questions 
about the increased recourse to certain 1917 code provisions. 


f) One welcomes the schema’s continuing stress on the importance of 
respecting the principle of proportionality in implementing penal disci- 
pline. This tendency seems very much in keeping with our penal tradition. 
Only the USCCB Essential Norms seems to move in a somewhat different 
‘zero tolerance’ direction--and questionably so despite the tremendous 
damage done the Church in the United States in so many ways by sexual 
violations of minors by clerics. 


g) One welcomes the schema’s stress on penal authorities taking special care 
before using the administrative penal process. This is true despite signifi- 
cant concerns about this approach to be mentione3d later. 


h) The schema reflects certain positive organizational changes, e.g., integrat- 
ing all the sacramental violations in one title in part II. 


i) The schema very forcefully highlights the importance of accountability in 
the exercise of office given notable breaches in this regard in past dec- 
ades. 


g) This author still has a somewhat mixed reaction to the enhanced com- 
petency of metropolitans in monitoring the exercise of expanded admin- 
istrative penal discretion by their suffragans, e.g., in the administrative 
dismissal of clerics. While this development, if approved, may well 
enhance the institutional health of the Church at the intermediary level, it 
poses serious issues regarding the legitimate governmental autonomy of 
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their suffragans and may pose serious issues of civil liability for the 
metropolitans. 


h) Holy See confirmation of certain perpetual administrative decisions by 
diocesan bishops may protect the rights of those affected by such deci- 
sions as in the case of the dismissal of religious. However, such a policy 
seems to raise some of the same concerns about episcopal autonomy as 
mentioned in the prior paragraph. 


Negative Factors 


a) Although canon law is not a theology textbook, a somewhat more elab- 
orate articulation of the Church’s threefold mission might serve to con- 
textualize its penal discipline more effectively. Perhaps the Directory 
designed to accompany the revised Book VI might do this. 


b) Perhaps there might be a somewhat greater stress on the deterrent effect 
of penal discipline. 


c) There might well be a somewhat greater emphasis on the healing, recon- 
ciling dimensions of penal discipline with a somewhat more balanced 
approach to the relative value of censures and expiatory penalties. 


d) The schema might explicitly reaffirm the traditional principle of a benign 
interpretation of penal law. 


e) One may question the wisdom of maintaining latae sententiae penalties 
from various points of view. 


f) If penal authorities are to be able to perform their leadership roles well, 
they need to be able to exercise somewhat broader discretion than the 
schema allows. 


g) The schema might well affirm the presumption of innocence as a reality 
operative from the beginning of the preliminary investigation. 


h) The more frequent recourse to administrative penal process raises a num- 
ber of significant issues, especially from a right of defense perspective. 


i) There needs to be a serious effort to clarify the varied meanings of the 
crucial term ‘sexual abuse’ in view of fashioning a more responsible juris- 
prudence in various settings. 


k) Limitations on the competency of diocesan bishops and other ordinaries 
to handle graviora delicta cases need to be examined and possibly altered 
somewhat. 

1) Good penal practice would be better served by expanding somewhat the 
provisions on the preliminary investigation even if the detailed norms of 
the 1917 code are not necessary. 
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m)The ordinary should be required to consult both the promoter of justice 
and the defendant before deciding on the necessity of a penal process. 


n) Concerns raised by the possible intervention of the metropolitan and the 
Holy See in monitoring the administrative discretion of the diocesan 
bishop and other ordinaries need to be reflected on seriously—perhaps 
after a period of experimentation that may be less than five years. 


It is hoped that these initial observations on the penal law schema may 
prompt serious reflection on the part of both academics and especially penal 
practitioners. The author would welcome any critical comments from readers 
of this journal. Hopefully we may all collaborate to serve the good of the 
Church as effectively as possible. 


Studia canonica 50 | 2016, 31-93 
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LE CODE ORIENTAL ET L'ÉGLISE LATINE 


JOBE ABBASS, OFM Conv* 


RÉSUMÉ — Un quart de siècle après la promulgation, par le pape Jean Paul 
II, du Code des canons des Églises orientales, à titre de partie intégrante du 
corps unique du droit canonique de l’Église, il n’y a aucun doute que le légis- 
lateur avait essentiellement pour intention de se servir du canon 1 pour établir 
un rapport mutuel entre les deux codes de l’Église catholique. Ce rapport 
mutuel a certainement plus d’ampleur que certains canonistes ne l’avaient 
d’abord soutenu, car sa portée ne se limite pas aux neuf canons du CCEO dans 
lesquels l’Église latine est explicitement mentionnée. La Note explicative offi- 
cielle que le Conseil pontifical pour les textes législatifs a publié en 2011 
confirme ceci en précisant que « ... en dehors des canons dans lesquels l’Église 
latine est ‘explicitement’ mentionnée, on retrouve, à l’intérieur du même Code, 
d’autres canons dans lesquels elle est ‘implicitement’ incluse, pourvu que l’on 
tienne compte du texte et du contexte de la norme, comme l’exige le canon 
1499 du CCEO ». Touchant à un exemple particulier de canons orientaux dans 
lesquels il est fait allusion à l’Église latine, la Note déclare : « En conséquence, 
on doit s’en tenir à la position selon laquelle l’Église latine est implicitement 
comprise chaque fois que le CCEO utilise explicitement l’expression ‘Église 
sui iuris” dans le contexte des relations interecclésiales ». Même si la Note 
explicative ne traite pas d’autres canons dans lesquels le Code oriental pourrait 
aussi implicitement intéresser l’Église latine, il semble avoir effectivement 
ouvert la porte à la possibilité d’une interprétation plus généreuse du canon 1 
du CCEO, en élargissant les rapports mutuels des deux codes là où les canons 
orientaux ont une incidence expresse (implicite) sur l’Église latine dans d’autres 
domaines. La première partie de cette étude, divisée en quatre parties, com- 
prend une brève description des neuf canons du CCEO où il est explicitement 
question de l’Église latine. La deuxième partie examine les canons qui 
contiennent l'expression « Église sui iuris », pour déterminer s’ils obligent ou 
non, ou même concernent l’Église latine. La troisième partie, qui porte sur les 


* Professeur titulaire, Faculté de droit canonique, Université Saint-Paul. Cette étude est le texte du 


séminaire de l’auteur tenu dans le cadre du 50ième Congrès Annuel de la Société canadienne de 
droit canonique du 19 au 22 octobre, 2015 à Gatineau, QC. La traduction française a été élaborée 
par Louise Charbonneau, sco, étudiante à la Faculté de droit canonique, Université Saint-Paul. 
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normes orientales qui, dans le contexte des relations interecclésiales, intéressent 
implicitement l’Église latine ex natura rei, et ce même si l’expression « Église 
sui iuris » peut ne pas apparaître dans le texte des normes. La quatrième et 
dernière partie offre une vision plus large des rapports mutuels des deux codes, 
comme en témoigne leur complémentarité qui permet le recours à l’un ou à 
l’autre comme à des aides à l’interprétation canonique, au moins dans certaines 
conditions (voir CIC cc. 17 et 19 ; CCEO c. 1499). 


SUMMARY — Twenty-five years after Pope John Paul II promulgated the 
Eastern Code as an integral part of the Church’s one body of canon law, there 
can be no doubt that he essentially intended by way of CCEO canon 1 to estab- 
lish an interrelationship of the two codes of the Catholic Church. This interrela- 
tionship is certainly more extensive than some canonists initially argued since 
it is not limited only to the nine CCEO canons in which the Latin Church is 
explicitly named. The 2011 official, Explanatory Note published by the Pontif- 
ical Council for Legislative Texts has confirmed this by stating that, “... besides 
the canons in which the Latin Church is ‘explicitly’ named, there are also canons 
of the same code in which it is included ‘implicitly’, if one takes into account 
the text and context of the norm, as CCEO canon 1499 requires.” Regarding a 
specific example of Eastern canons in which the Latin Church is implied, the 
Note declares : “Consequently, one must hold that the Latin Church is implicitly 
included by analogy each time that CCEO explicitly uses the term ‘Church sui 
iuris’ in the context of interecclesial relations.” While the Explanatory Note did 
not deal with other examples in which the Eastern Code may also implicitly 
concern the Latin Church, it effectively seems to have left open the possibility 
of interpreting CCEO canon 1 in a wider sense and, therefore, broadening the 
interrelationship of the Codes where Eastern canons expressly (implicitly) affect 
the Latin Church in other areas. Divided into four parts, this study first describes 
briefly the nine CCEO canons in which the Latin Church is explicitly named. 
Part 2 examines Eastern canons that contain the expression “Church sui iuris” 
to determine whether or not they oblige or regard the Latin Church. Part 3 deals 
with Eastern norms that, in the context of interecclesial relations, implicitly 
include the Latin Church ex natura rei even though the expression “Church sui 
iuris” may not appear in the norms. In Part 4, a broader view of the interrela- 
tionship of the Codes is exemplified by their complementarity that allows for 
recourse to one or the other as aids to canonical interpretation under certain 
conditions (see CIC cc. 17 and 19 ; CCEO c. 1499). 


Introduction 


En promulguant le Codex Canonum Ecclesiarum Orientalium (CCEO), il 
y a vingt-cinq ans (18 octobre 1990), Jean-Paul II a établi une interrelation 
entre les Codes oriental et latin dès le premier canon qui dit : « Les canons 
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du présent Code concernent toutes les Églises orientales catholiques et elles 
seules, à moins d’une autre disposition expresse touchant les relations avec 
l'Église latine ». Le 25 octobre 1990, le pape a présenté le Code oriental à la 
vingt-huitième Congrégation Générale du Synode des Évêques et il a déclaré : 
« En présentant le Code qui gouverne la discipline commune de toutes les 
Église catholiques orientales à cette assemblée, si représentative de l’Église 
universelle, je le considère comme partie prenante d’un Corpus luris Canonici 
... »!, Nonobstant la solennité et le symbolisme de ces événements, certains 
auraient pu penser que l’importance de la promulgation du Code oriental était 
minime, exception faite des neuf canons dans lesquels le Code oriental nomme 
l'Église latine. En effet, de nombreux canonistes ont présenté des arguments 
au cours des dernières années au sujet que le règlement énoncé dans le canon 
1 du CCEO était péremptoire et exprimait l'intention d’exclure l’Église latine 
à moins qu'il ne soit établi expressément?. D’autres canonistes étaient d’avis 
que la relation entre les Codes était plus générale et que le Législateur le créait 
de façon implicite en utilisant l'expression « Église sui iuris » ou en raison 
de la nature de la chose (ex natura rei)’. 


En ce qui concerne la signification du canon 1 du CCEO et l’application 
du Code oriental à l’Église latine, le Conseil Pontifical pour les Textes Légis- 
latifs a publié une Note Explicative le 8 décembre 2011. Après avoir reconnu 
« que la mention expresse de l’Église latine dans les canons du (CCEO) peut 
se produire de facon ‘explicite’ et de facon ‘implicite’ », le Conseil Pontifi- 
cal a conclu : 


Basé sur cette distinction, qui semble confirmée par les provisions normatives 
du CCEO, en plus des canons dans lesquels l’Église latine est « explicitement » 


1 AAS, 83 (1991), 490. 

2 Voir M. BROGI, “Licenza presunta della Santa Sede per il cambiamento di Chiesa sui iuris,” 
dans REDC, 50 (1993), 645 ; P. ERDÒ, “Questioni interrituali (interecclesiali) del diritto dei 
sacramenti (battesimo e cresima),” dans Periodica de re canonica, 84 (1996), 317-318 ; et 
P. GEFAELL, “Impegno della Congregazione per le Chiese orientali a favore delle comunità 
orientali in diaspora,” dans Luis OKULIK, ed., Nuove terre e nuove Chiese : Le comunità di 
fedeli orientali in diaspora, Venice, Marcianum Press, 2008, 137-138. 

Voir D. SALACHAS, “Problematiche interrituali nei due codici orientale e latino,” dans Ap, 
75 (1994), 641-648 ; C.G. FÜRST, “Interdipendenza del diritto canonico latino ed orientale,” 
dans K. BHARANIKULANGARA (ed.), 11 Diritto Canonico Orientale nell ordinamento eccle- 
siale, Vatican City, Libreria Editrice Vaticana, 1995, 21-24 et 28-30 (= BHARANIKULANGARA, 
Diritto) ; J. ABBASS, “The Interrelationship of the Latin and Eastern Codes,” dans Jur, 58 
(1998), 12-20 ; R. METZ, “Preliminary Canons,” dans George NEDUNGATT, ed., A Guide to 
the Eastern Code (A Commentary on the Code of Canons of the Eastern Churches), Rome, 
Pontifical Oriental Institute, 2002, 72 (= NEDUNGATT, Guide) ; et L. Lorusso, “L'ambito 
d’applicazione del Codice dei Canoni delle Chiese Orientali : Commento sistematico al 
can. | del CCEO,” dans Angelicum, 82 (2005), 471-472. 
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nommée, il y a d’autres canons dans le même code dans lesquels elle est inclue 
« implicitement », si l’on tient compte du texte et du contexte de la norme, tel 
qu’exigé par le canon 1499. Il est donc nécessaire de commencer avec les 
expressions inclues dans la norme à interpréter et avec le contexte dans lequel 
elle se trouve pour déterminer si l’Église latine est implicitement inclue dans 
cette norme ou non. C’est le cas, par exemple, des normes du CCEO qui 
décrivent les relations juridiques avec les diverses Églises de l’unique Église 
catholique. 

Par conséquent, on doit donc conclure, que l’Église Latine est implicitement 
inclue par analogie chaque fois que le CCEO utilise explicitement le terme 
« Église sui iuris » dans le contexte des relations interecclésiales. Nous 
disons « par analogie » en gardant à l’esprit que les caractéristiques de 
l'Église latine, qui ne coïncident pas complètement avec celles de l’Église 
sui iuris décrite dans les canons 27 et 28 $ 1 du CCEO, sont néanmoins, en 
ce qui a trait à ce sujet, substantiellement similaires. 

Par cette interprétation officielle, la Note Explicative permet une applica- 
tion plus étendue du Code oriental à l’Église latine au moins en ce qui a trait 
aux canons du CCEO dans lesquels l'expression « Église sui iuris » est uti- 
lisée dans le contexte de relations interecclésiales. En effet, en faisant réfé- 
rence « aux autres canons du même Code (oriental) dans lequel elle (Église 
latine) est inclue implicitement, » la Note ne les limite pas seulement aux 
canons qui contiennent l’expression « Église sui iuris ». Il n’est donc pas le 
vingt-cinquième anniversaire du Code oriental mais plutôt, ces conclusions 
qui ont des conséquences pour l’Église latine dans l’avenir alors que des 
études canoniques continuent de définir l’interrelation entre les Codes orien- 
tal et latin. De fait, il semblerait, qu’en ouvrant la porte à une application 
plus vaste du Code oriental à l’Église latine, la Note a soulevé encore plus 
des questions. En ce qui a trait à l’usage de l’expression « Église sui iuris » 
deux cents quarante-trois fois dans le Code oriental, par exemple, certaine- 
ment plus de la moitié ne sont pas applicables à l’Église latine. Dans certains 
cas, les normes du CCEO s’adressent par définition ou par contexte seule- 
ment aux Églises orientales, tandis que d’autres se réfèrent seulement aux 
normes liturgiques orientales ou au droit particulier de chaque Église sui 
iuris ; dans d’autres cas, les canons du CCEO ne s’appliquent tout simple- 
ment pas à l’Église latine qui a déjà des normes parallèles dans le C/C qui 
régissent cette matière. Néanmoins, de nombreuses normes du CCEO portent 
sur l’Église latine dans le contexte d’inscription/transfert entre Église, de 
célébration interrituelle des sacrements et de la collaboration interecclésiale 
en générale. 


4 Comm, 43 (2011), 316. 
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En outre, tandis que la Note Explicative donne une directive spécifique 
en ce qui a trait à l’usage de « Église sui iuris » dans une interprétation plus 
large du canon 1 du CCEO qui prévoit l’application du Code oriental à 
l'Église latine dans plus de neuf canons dans lesquels elle est nommée expli- 
citement, elle ne mentionne pas d’autres endroits où le Code peut s’appliquer 
implicitement à l’Église latine. Par exemple, bien qu’un canon du CCEO 
peut ne pas contenir l’expression « Église sui iuris », est-ce qu’il peut aussi 
implicitement contraindre l’Église latine ex natura rei dans le contexte des 
célébrations interrituelles des sacrements ou dans l’énoncé d’un droit fonda- 
mental des fidèles ? En plus, puisque l’interrelation entre les Codes est main- 
tenant effectivement plus grande, que peut-on dire au sujet de la complémen- 
tarité entre les Codes en tant qu’aides à l’interprétation canonique dans la 
résolution d’ambiguïtés en ayant recours aux lieux parallèles (C/C c.17 ; 
CCEO c.1499) ou en vue de combler des vides législatifs avec des lois faites 
en des circonstances semblables (C/C c. 19) ? Ce sont deux questions qui 
exigeront dans l’avenir une étude plus approfondie et une clarification pour 
que le seul Corpus Iuris Canonici prévu par le Législateur soit clairement 
défini et proprement animé. 


Cet article est divisé en quatre parties : 1) une description des neuf canons 
du CCEO qui nomment explicitement l’Église latine ; 2) un bref schéma des 
canons du CCEO qui contraignent implicitement ou non, l’Église latine en 
vertu de l’expression « Église sui iuris » ; 3) une revue de quelques normes 
du CCEO qui regarde implicitement ou non, l’Église latine ex natura rei ; 
et 4) des exemples des canons qui peuvent aider l’interprétation canonique 
du Code latin ou du Code oriental et des canons qui comblent des vides 
législatifs dans le Code latin. 


1- Les neuf canons orientaux qui nomment explicitement 
l’Église latine 


1.1 - Noter une inscription ou un transfert à une Église sui iuris 
(CCEO c. 37) 


Le canon 37 dit que l’inscription de catholiques orientaux dans une Église 
sui iuris ou un transfert à une autre Église sui iuris doit toujours être inscrite 
dans le registre du baptême de la paroisse, même de l’Église latine, où le 
baptême a été célébré. Si la hiérarchie d’une Église catholique orientale n’est 
pas érigée, par exemple, il arrive fréquemment que les catholiques orientaux 
membres de cette Église sont confiés aux soins de l’ordinaire de l’Église 
latine (CCEO c. 916 $ 5). Puisque ces fidèles demeurent néanmoins inscrits 
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à leur Église sui iuris (CCEO c. 38), le canon 37 exige que l’inscription de 
leurs enfants à cette Église, même s’ils ont été baptisés dans une paroisse 
latine selon le rite latin, soit inscrite au registre baptismal de cette paroisse. 
Si cela n’est pas possible, l’enregistrement de l’inscription se fera dans un 
autre document conservé dans les archives de la paroisse du curé propre 
nommé pour ces fidèles*. L'enregistrement de cette inscription est d’impor- 
tance pratique. Par exemple, puisque l’enfant baptisé d’un père catholique 
oriental et d’une mère catholique latine peut être inscrit soit à cette Église 
catholique orientale ou, si les parents sont d’accord, soit à l’Église latine 
(CCEO c. 29 $ 1/CIC c. 111 $ 1), les normes applicables à son futur mariage 
dépendront de l’Église à laquelle l’enfant a été inscrit. Si il/elle a été inscrit 
à une Église catholique orientale, la forme canonique exige la célébration 
d’un rite sacré par un prêtre, et ce, pour la validité (CCEO c. 828). Si la 
même personne est inscrit à l’Église latine, les exigences de la forme cano- 
nique seront satisfaites même par la délégation d’une personne laïque pour 
assister au mariage (CIC c. 1112 $1). 


1.2 — Connaître le rite d’une autre Église sui iuris (CCEO c. 41) 


Le canon 41, qui s’adresse à tous les fidèles chrétiens dit : « Les fidèles 
chrétiens de toute Église sui iuris, même ceux de l’Église latine, qui en rai- 
son de leur office, de leur ministère ou de leur charge ont de fréquentes 
relations avec les fidèles chrétiens d’une autre Église sui iuris, doivent selon 
importance de l’office, être formés avec soin à la connaissance et à l’estime 
du rite de cette Église ». Puisque le rite est défini en tant que « patrimoine 
liturgique, théologique, spirituel et disciplinaire » d’une Église (CCEO c. 28 
$ 1), le canon 41 oblige les fidèles latins qui ont de fréquentes interactions 
avec les catholiques orientaux de connaître leur liturgie, théologie, spiritua- 
lité et même le Code oriental qui codifie l’aspect disciplinaire de leurs rites. 
Les ordinaires latins, par exemple, voudront être informés au sujet de diffé- 
rentes normes propres par lesquelles les catholiques orientaux confiés à leur 
charge s’engagent. Les instituts religieux de rite Latin qui ont des maisons 
ou des provinces inscrites à une Église catholique orientale devront connaître 
le Code oriental puisque ces maisons ou provinces seront sujets à l’obser- 
vance du Code oriental restant sauf les prescriptions de la règle ou des statuts 
qui concernent le gouvernement interne de cet institut (CCEO c. 432). Les 
membres du personnel du tribunal latin qui travaillent aussi dans les tribu- 


$ Là où les fidèles chrétiens sont confiés aux soins d’un évêque latin, leur curé propre est 


nommé par lui (CIC cc. 383 $2 et 518) mais, là où ils ont un évêque mais pas de curé, leur 
curé propre sera nommé par l’évêque éparchial (CCEO c. 916 $4). 
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naux orientaux (CCEO c. 1102) devront connaître les différences qui existent 
entre les normes procédurales des Codes oriental et latin. 


1.3 — Le rapport quinquennal d’un évêque (CCEO c. 207) 


Le canon 207 qui s ‘applique aux évêques de I’ Église universelle dit : 

« Lévéque éparchial de toute Église sui iuris, même de l’Église latine, à l’oc- 
casion du rapport quinquennal, informera le Siège apostolique de l’état et des 
besoins des fidèles chrétiens confiés à ses soins, même s’ils sont inscrits à une 
autre Église sui iuris ». En ce qui concerne les catholiques orientaux qui sont les 
sujets d’un évêque diocésain latin, le canon 27 n’exige pas que l’évêque partage 
les données du rapport au sujet de ces fidèles avec les dirigeants de leurs Églises 
respectives. Néanmoins, il serait approprié de le faire spécialement lorsqu'un 
patriarche, qui a le droit de requérir ces informations (CCEO c. 148 $3), envoie 
un visiteur dans le diocèse pour évaluer les besoins spirituels de ses fidéles®. 


1.4 — Les assemblées des hiérarques de plusieurs Églises sui iuris 
(CCEO c. 322) 


Tandis que les assemblées des hiérarques de diverses Églises sui iuris sont 
caractéristiques des Églises catholiques orientales, elles peuvent être comparées 
aux conférences épiscopales latines en ce qui a trait à la participation mutuelle 
des hiérarques/ordinaires dans chacun des groupes collégiaux. Comme des hié- 
rarques orientaux peuvent être invités à assister aux conférences épiscopales 
latines (CIC 450 $ 1), le canon 322 $ 1 dit explicitement que les ordinaires de 
l'Église latine peuvent participer aux assemblées orientales des hiérarques. Les 
décisions de ces deux groupes auront force de loi seulement si deux tiers des 
suffrages des membres ayant suffrage délibératif et si ces décisions ont été 
approuvées par le Siège de Rome (CCEO c. 322 $2 ; CIC c. 455 $2). 


1.5 — Instituts religieux et inscription à une autre Église sui iuris 
(CCEO c. 432) 


Le canon 432 stipule que la maison ou la province d’un institut religieux 
d’une Eglise sui iuris, aussi de l’Église latine, qui sont inscrits avec le 


Si les fidèles chrétiens n’appartiennent pas à une Église patriarcale ou archiépiscopale 
majeure, il est de la compétence du Siège Apostolique (Congrégation pour les Églises Orien- 
tales), qui a déjà le rapport de l’évêque, d’envoyer un visiteur qui assurera le bien spirituel 
de ces fidèles orientaux (PB, art. 59). 
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consentement du Siège Apostolique à une autre Église sui iuris, doivent 
observer le droit de cette Église, restant saufs les dispositions de la règle ou 
des statuts qui concernent le gouvernement interne. L'inscription d'une mai- 
son ou province à une Église catholique oriental sui iuris ne veut pas dire 
que ses membres sont inscrits à cette Église orientale. Toutefois, en ce qui 
concerne l’apostolat et le gouvernement externe, ces maisons et provinces 
sont sujets au Code oriental et le droit propre de l’Église orientale sui iuris 
à laquelle elles sont inscrites. Par exemple, les membres d’un institut reli- 
gieux latin qui appartiennent à une maison ou à une province qui est inscrite 
dans une des Églises catholiques orientales sont tenus d’observer le canon 
415 $ 1 du CCEO et sont sujets du hiérarque local oriental en ce qui a trait 
à l’apostolat. Toutefois, en ce qui concerne la vie commune et le gouverne- 
ment interne, la maison ou la province continue d’être gouvernée par le 
typicon ou les statuts de l’institut. 


1.6 - Chrismation du saint myron (confirmation) (CCEO c. 696 $$ 1, 2) 


Tandis que l’évêque diocésain est le ministre ordinaire de la confirmation 
dans l’Église latine (CIC c. 882), le canon 696 $1 donne aux prêtres des 
Églises orientales la faculté pour administrer validement le sacrement de 
chrismation du saint myron aux fidèles de l’Église latine. D’autre part, pour 
accommoder la tradition orientale selon laquelle le sacrement de chrismation 
avec le saint myron est administré par un prétre soit conjointement avec le 
baptême ou séparément (CCEO c. 694), le canon 696 $2 dit que les fidèles 
catholiques orientaux reçoivent validement le sacrement aussi de la part des 
prêtres de l’Église latine pourvu que les prêtres latins ont reçu ces facultés. 


1.7 — La faculté de bénir des mariages (CCEO c. 830 $1) 


Selon le canon 830 $ 1, la faculté de bénir un mariage peut même être 
conférée aux prêtres latins. La norme dit explicitement : « Le Hiérarque du 
lieu et le cure du lieu, tant qu’ils remplissent légitimement leur office, peuvent 
conférer aux prêtres de toute Église sui iuris, même de l’Église latine, la faculté 
de bénir un mariage déterminé dans les limites de leur territoire. » 


1.8 — Désignation d’un Hiérarque local pour les fidèles orientaux 
(CCEO c. 916 $5) 


Dans les lieux où il n’y a pas un exarchat érigé pour les fidèles chrétiens 
d’une Eglise sui iuris, le canon 916 $5 dit que doit être tenu pour hiérarque 
propre de ces fidèles chrétiens le hiérarque du lieu d’une autre Eglise sui 
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iuris, même de l’Église latine. Cette norme a un effet plus grand sur l’Église 
latine que sur n’importe quelle autre Église sui iuris puisque, dans le cas des 
catholiques orientaux qui vivent dans la diaspora, par exemple, l’Église latine 
sera fréquemment la seule Église établie dans ce lieu. S’il y a plusieurs hié- 
rarques du lieu, le Siège Romain fera la désignation à moins que les fidèles 
soient membres d’une Église patriarcale. Dans ce cas le patriarche désignera 
le hiérarque du lieu avec l’assentiment du Siège apostolique de Rome. Dans 
de tels cas, le Siège de Rome ou le patriarche peut encore choisir de nommer 
le hiérarque du lieu de l’Église latine en tant que hiérarque propre des fidèles 
orientaux. 


1.9 — Pénalité pour avoir incité un catholique à transférer à une autre 
Église (CCEO c. 1465) 


A propos des violations contre le canon 31 du CCEO?, le canon 1465 dit : 
« Celui qui, inscrit à n’importe quelle Église sui iuris, aussi à l’Église latine, 
et exerçant un office, un ministère ou une autre charge dans l’Église, a osé 
inciter de quelque manière que ce soit un fidèle chrétien quelconque à passer 
à une autre Église sui iuris contre le c. 31, sera puni d’une peine adéquate. » 
Done, les clercs, les religieux et les membres laïcs d’une Église catholique 
orientale, qui ministrent dans l’Église universelle, ne doivent pas inciter un 
catholique latin ou oriental d’une autre Église sui iuris à transférer à leur 
Église. De la même façon, le canon 1465 dit explicitement que les clercs et 
les laïques de l’Église latine, qui exercent un ministère dans l’Église catho- 
lique ne doivent, d’aucune façon, inciter les catholiques orientaux à transfé- 
rer à l’Église latine. 


2 — Les implications de l’expression “sui iuris” pour l’Église 
latine dans les canons orientaux 


En plus des canons orientaux qui nomment et obligent l’Église latine 
explicitement, il y en a d’autres qui l’impliquent implicitement. Ceci est 
évident dans la conclusion tirée par le Conseil Pontifical pour les Textes 
Législatifs dans la Note Explicative officielle au sujet de l’interprétation à 
faire du canon 1 du CCEO. Elle dit : « Par conséquent, on doit comprendre 
que l’Église latine est implicitement inclue par analogie à chaque fois que le 


7 CCEO c. 31 dit: « Personne n’osera induire d'aucune manière un fidèle chrétien à passer 


à une autre Église sui iuris ». 
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CCEO utilise explicitement la terminologie ‘Église sui iuris” dans le contexte 
des relations interecclésiales ». Toutefois, même si des canons orientaux 
contiennent la référence à « Église sui iuris », on ne peut pas simplement 
conclure que ces canons impliquent ou obligent l’Église latine en chaque cas. 
De fait, parmi les deux cents quarante-trois fois que l’expression « Église sui 
iuris » apparaît dans le Code oriental, le nombre de normes qui impliquent 
expressément l’Église latine est considérablement moindre. Partie 2.1 consi- 
dère une série de normes orientales qui n’obligent pas l’Église latine. Pre- 
mièrement, il y a des canons qui, sans doute, font référence aux Églises 
patriarcales, archiépiscopales, métropolitaines et d’autres Églises orientales 
catholiques sui iuris. Dans d’autres normes, il y a des canons orientaux 
uniques, qui selon la définition ou selon le contexte, obligent seulement les 
Églises orientales catholiques sui iuris même si l’expression « Église sui 
iuris » y apparaît explicitement. Dans une troisième liste de canons, il y a 
certaines normes orientales qui, malgré la mention d’une « Église sui iuris », 
impliquent seulement les Églises orientales catholiques puisque les questions 
correspondantes ont déjà été légiférées dans des normes parallèles latines. 
Quatrièmement, il y a des canons orientaux qui défèrent clairement aux livres 
liturgiques ou aux prescriptions concernant la célébration des sacrements 
d’une Église orientale catholique. Finalement, dans une série de plusieurs 
canons du CCEO, le Législateur applique concrètement le principe de sub- 
sidiarité en permettant le droit particulier de chaque Église orientale catho- 
lique de légiférer sur certaines questions. Toutefois, spécialement dans le 
domaine des relations interrituelles, il y a de nombreuses normes du CCEO 
qui s’appliquent aussi à l’Église latine en tant qu’Eglise sui iuris. La partie 
2.2 tente d’identifier ces normes du CCEO selon trois catégories de base : i) 
inscription ou transfert ; 11) célébration interrituelle des sacrements ; iii) col- 
laboration interecclésiale. Certainement, l’analyse dans cette section est tou- 
jours assujettie à l’autorité du Législateur ou du Conseil Pontifical afin 
d'identifier plus précisément les normes du CCEO qui concernent expressé- 
ment (implicitement) l’Église latine’. 


2.1 - Normes orientales qui n’obligent pas l’Église latine 


Parmi les canons du CCEO applicables seulement aux Eglises orientales 
catholiques sui iuris, il y a des normes qui s’adressent spécifiquement aux 
divers niveaux des Eglises orientales qui sont relativement autonomes. 


$ Pour un exposé plus complet, voir J. ABBASS, The Eastern Code (Canon 1) and Its Appli- 


cation to the Latin Church, Bangalore, Dharmaram Publications, 2014 [= ABBASS, The 
Eastern Code (Canon 1)]. 
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Actuellement, des vingt-trois Églises orientales catholiques sui iuris, il y a 
six Églises patriarcales : les Églises Copte, Melkite, Syrienne, Maronite, 
Chaldéenne et Arménienne. Ensuite, il y a quatre Églises archiépiscopales 
majeures : les Églises Ukrainienne, Syro-Malabare, Syro-Malankare et 
Roumaine. Il y a cinq Églises métropolitaines : les Églises Éthiopienne, 
Ruthène, Hongroise, Slovaque et Érythréenne. Finalement, il y a huit autres 
Églises orientales sui iuris : les Églises Biélorusse, Bulgare, Grecque, 
Croate-Serbe-Monténégrine, Albanaise, Italo-Albanaise, Russe et Macédo- 
nienne. Étant donné la nature caractéristique de la hiérarchie des Églises 
orientales catholiques sui iuris et comment elles sont traitées séparément 
dans le Code oriental, il n’y aura aucune surprise à découvrir que plusieurs 
normes du CCEO n’y feront que référence. Comme la Note Explicative 
suggère comme une première règle d’interprétation, ce sont les textes eux- 
mêmes de ces normes qui confirment une telle interprétation. Donc, nonobs- 
tant l’expression « Église sui iuris » ces normes du CCEO ne s’appliquent 
pas expressément à l’Église latine. Dans une première série de normes, cette 
section résumera les normes du CCEO qui s’adressent seulement aux 
Églises patriarcales, archiépiscopales majeures, métropolitaines ou d’autres 
Églises sui iuris, respectivement. 


2.1.1 — Normes qui concernent seulement les Églises orientales 
catholiques 


En ce qui a trait aux canons concernant les Églises patriarcales (CCEO 
cc. 55-150), il n’y a aucun canon qui traite directement d’une « Église 
patriarcale sui iuris » seulement, même si c’est clair d’après le contexte que 
ces canons ne s’appliquent généralement pas à l’Église latine?. Pourtant, il y 
un canon, dont le texte contient l’expression « Église sui iuris », qui s’ap- 
plique évidemment aux Églises patriarcales de l’Orient. Parmi les normes qui 
régissent la curie patriarcale, le canon 124 dit : 

La commission liturgique, qui doit exister dans toute Église patriarcale, et 
toutes les autres commissions prescrites pour les Églises sui iuris sont éri- 
gées par le Patriarche, constituées de personnes nommées par le Patriarche 
et régies par des normes établies par lui-même, à moins que le droit n’en 
dispose autrement. 


Bien que le canon 124 fait mention d’autres commissions prescrites pour 
toutes les Eglises sui iuris, il traite des Eglises patriarcales et des commissions, 


2 Tel qu'il sera présenté dans la partie 2.2.3 au sujet de la collaboration interecclésiale, les 


cc. 140, 143 $3 et 146 $2 du CCEO peuvent implicitement s’appliquer à l’Église latine. 
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spécialement la commission liturgique, qui sont érigées par le patriarche et 
composées de membres nommés par lui. Quoique l’expression « Église sui 
iuris » utilisée dans les normes pourrait faire référence à d’autres catégories 
d’Églises orientales sui iuris dans lesquelles des commissions doivent exis- 
ter, clairement, il n’y pas de référence à l’Église latine dans ce cas. 


En ce qui a trait aux Églises archiépiscopales majeures (CCEO cc. 151- 
154), qui n’ont pas d’homologues en Occident, l’expression « Église sui 
iuris » apparaît seulement dans le canon 151. À partir de ce texte qui définit 
une Église archiépiscopale majeure, il est clair que le canon fait référence 
seulement aux Églises archiépiscopales majeures suis iuris. Le canon 151 
dit : 

L’Archevéque majeur est le Métropolite d’un Siège déterminé ou reconnu 

par l’autorité suprême de l’Église, qui est à la tête de toute une Église orien- 

tale sui iuris non revêtue du titre patriarcal. 
À l'égard des Églises métropolitaines sui iuris (CCEO cc. 155-173), qui 
n’ont aucun homologue latin, l'expression « Église sui iuris » apparaît dix- 
sept fois. La raison évidente pour l’utilisation fréquente de l’expression est 
pour bien distinguer entre un métropolitain qui préside une « Église sui 
iuris » et un métropolitain qui préside une province ecclésiastique d’une 
Église patriarcale (archiépiscopale majeure). Dans tous les cas, sauf un, il est 
clair à partir des textes eux-mêmes qu’ils font référence aux Églises métro- 
politaines orientales sui iuris!°. Par exemple, le canon 155 définit une Église 
métropolitaine sui iuris et la seule autorité compétente pour ériger cette 
Église. Ce canon dit : 

$1. A la tête de l’Église métropolitaine sui iuris est le Métropolite d’un 

siège déterminé, nommé par le Pontife Romain et aidé selon le droit par le 

Conseil des Hiérarques. 

§2. Il appartient à la seule autorité suprême de l’Église d’ériger des Églises 

métropolitaines sui iuris, de les modifier et de les supprimer ainsi que d’en 

circonscrire le territoire par des limites déterminées 

Finalement, les canons 174-176 traitent exclusivement des huit autres 
Églises orientales sui iuris qui jouissent d’une autonomie moindre que les 
Églises patriarcales, archiépiscopales majeures ou même les Églises métro- 
politaines sui iuris. À partir des textes de ces canons eux-mêmes, il est clair 
que l’utilisation de l’expression « Église sui iuris » dans deux cas fait réfé- 
rence seulement à ces huit Églises et non pas à d’autres Églises orientales 


10 Tel qu'il sera présenté dans la partie 2.2.3 au sujet de la collaboration interecclésiale, le 
c. 164 $ 1 du CCEO peut laisser entendre que les évêques d’une autre Église sui iuris, 
incluant l’Église latine, peuvent être invités au Conseil des Hiérarques. 
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sui iuris, et non plus à l'Église latine. Par définition, le canon 174 dit : 
« L'Église sui iuris qui n’est ni patriarcale, ni archiépiscopale majeure, ni 
métropolitaine, est confiée à un Hiérarque qui est à sa tête selon le droit 
commun et le droit particulier établi par le Pontife Romain ». Ensuite, mal- 
gré le fait que le hiérarque qui préside sur une autre de ces Églises sui iuris 
est compétent pour légiférer en matière que le droit commun a relégué au 
droit particulier ou à l’autorité administrative supérieure d’une Église sui 
iuris, il exige habituellement le consentement du Saint Siège avant que la loi 
entre en vigueur. Le canon 176 stipule : « Si le droit commun reporte 
quelque chose au droit particulier ou à l’autorité administrative supérieure 
de l’Église sui iuris, l'autorité compétente dans ces Églises est le Hiérarque 
qui, selon le droit, est à sa tête, avec le consentement du Siège Apostolique, 
sauf autre disposition expresse ». 


2.1.2 — Normes, qui par définition ou contexte, réfèrent seulement aux 
Eglises orientales catholiques 


Dans une deuxième série de normes, il y a plusieurs canons uniques 
qui, soit par définition ou par contexte, obligent seulement les Églises 
orientales catholiques sui iuris malgré que l’expression « Église sui iuris » 
apparaît explicitement dans ces canons. Ces normes caractéristiques se 
trouvent à travers le Code oriental et traitent d’une variété de sujets!!. Étant 
donné les limites de cet article, seulement deux exemples seront examinés 
icil?, 

En ce qui concerne la définition de « Églises sui iuris » et leurs « rites », 
les canons 27, 28 § 1 et 921 $2 ne veulent faire qu’une référence à une Église 
orientale catholique. Contrairement au Code latin, qui fait référence à 
P< Église rituelle sui iuris » sans offrir de définition (voir CIC cc. 111-112), 
le Code oriental identifie trois facteurs par lesquels une Église vient à être 
appelée « sui iuris » : i) elle est composée d’une communauté de fidèles 
chrétiens ; ii) qui est réunie ensemble par une hiérarchie ; et iii) elle 
est expressément ou tacitement reconnue en tant que telle par le Siège de 
Rome. Le canon 27 du CCEO applique cette définition seulement aux quatre 


En plus des deux exemples présentés ici, d’autres questions qui obligent seulement les 
Églises orientales sui iuris sont les suivantes : droits et obligations des évéques (CCEO 
cc. 193 $1 and 199 $$ 1-2) ; clercs : formation et inscription (CCEO cc. 346 $2, 6° ; 365 
$2 et 366 $ 1, 2°) ; associations des fidèles (CCEO cc. 575 $1, 2° et 583 $2, 1°) ; évangé- 
lisation et entrer en pleine communion (CCEO cc. 585 $1 et 898 $ 1) ; et le magistére 
(CCEO cc. 621 $2 et657 $2). 

2 Pour un exposé plus complet, voir ABBASS, The Eastern Code (Canon 1), 28-45. 
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catégories d’Eglises orientales catholiques : patriarcale, archiépiscopale 
majeure, métropolitaine et autre. Ce canon dit : 
Le groupe des fidèles chrétiens uni par la hiérarchie selon le droit, que l’au- 
torité suprême de l’Église reconnaît expressément ou tacitement comme sui 
iuris, est dénommé dans le présent Code Église sui iuris. 


Bien qu’il soit vrai que l’Église latine est une Église sui iuris, dans un 
sens analogue, tel qu’il est indiqué dans la Note Explicative, l’Église latine 
n’est ni définie par le CCEO canon 27 ni peut-elle être considérée comme 
une entité juridique tel qu’une Église orientale catholique sui ¡uris!3. 


Encore, le Code latin ne donne aucune définition au mot « rite » et, utilise 
ce mot, effectivement avec des significations différentes. En faisant référence 
seulement aux éléments liturgiques et spirituels d’un rite, le canon 214 du 
CIC dit : « Les fidèles ont le droit de rendre le culte à Dieu selon les dispo- 
sitions de leur rite propre approuvé par les Pasteurs légitimes de l’Église, et 
de suivre leur forme propre de vie spirituelle qui soit toutefois conforme à 
la doctrine de l’Église ». Dans un concept de « rite » beaucoup plus élaboré, 
le canon 28 $ 1 du CCEO définit un rite en donnant trois caractéristiques : 
1) le patrimoine liturgique, théologique, spirituel et disciplinaire (canonique) 
d’un peuple ; ii) distingué par la culture et les circonstances historiques des 
peuples ; et iii) exprimé par la manière propre à chaque Église sui iuris de 
vivre la foi. Ainsi, un rite n’est pas assimilé à une Église sui iuris mais plu- 
tôt au patrimoine à multiples facettes ou en tant qu’expression de cette 
Église. En ce qui a trait aux rites des Églises orientales catholiques sui iuris, 
le canon 28 $ 1 dit : « Le rite est le patrimoine liturgique, théologique, spi- 
rituel et disciplinaire qui se distingue par la culture et les circonstances his- 
toriques des peuples et qui s’exprime par la manière propre à chaque Église 
sui iuris de vivre la foi ». 

Dans une autre norme unique du CCEO, le canon 921 $2 définit les 
Églises sui iuris comme étant des personnes juridiques. Dans le contexte de 
la loi s’appliquant seulement aux Églises orientales catholiques, cette défini- 
tion ne s’applique pas à l’Église latine tout simplement parce qu’il contient 
l'expression « Église sui iuris » Le canon 921 $2 dit : « Sont personnes 


13 Voir Ivan ŽUŽEK, “Le ‘Ecclesiae sui iuris’ nella revisione del diritto canonico,” dans Vati- 


cano II, bilancio e prospettive venticinque anni dopo (1962-1987), ed. René LATOURELLE, 
Assisi, Gregorian University Press, 1987, vol. 2, 878. ŽUŽEK dit : « Il n'est pas hors contexte 
de noter ici, au sujet de l'Église Latine, qui elle aussi est une ‘Ecclesia ritualis sui iuris’, tel 
que présentée clairement dans les cc. 111 et 112 du CIC, que sa nature est telle qu’elle est 
au-delà des figures juridiques (Églises sui iuris patriarcales, archiépiscopales majeures et 
métropolitaines) décrites ci-haut, même si parmi les titres du Pontife Romain, il y a celui de 
‘patriarche’ ». 
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juridiques de plein droit les Églises sui iuris, les provinces, les éparchies, les 
exarchats ainsi que d’autres institutions pour lesquelles cela est expressément 
établi dans le droit commun ». 


En ce qui a trait au contexte dans lequel on détermine à quelles Églises 
sui iuris s'adressent les canons, on retrouve des exemples dans les canons 
orientaux 40 $ 1 et 883 $ 1. Les canons 39-41 traitent de la préservation des 
rites orientaux, un thème sur lequel Orientalium Ecclesiarum (OE) 2 insiste. 
Il dit : « En effet, c’est la volonté de l’Église catholique de sauvegarder dans 
leur intégrité les traditions de chaque des Églises particulières ou rites, et elle 
veut pareillement adapter sa manière de vivre aux nécessités diverses des 
temps et des lieux »! Parmi ces normes, le canon unique du CCEO, 40 $ 1 
retient essentiellement les anciennes normes orientales dans les canons 1 $2 
et 4 du motu proprio Cleri sanctitati (CS). Manifestement, à partir du texte 
et du contexte du canon 40 $ 1, l’Église latine n’est pas inclue dans l’expres- 
sion « hiérarques qui président sur les Églises sui iuris ». Canon 40 $ 1 dit : 

Les Hiérarques, qui sont à la tête des Églises sui iuris, et tous les autres 
Hiérarques veilleront avec le plus grand soin à la fidèle sauvegarde et à 
l’exacte observance du rite propre et n’y admettront pas des changements si 
ce n’est pour en assurer un développement cohérent, en ayant cependant en 
vue la bienveillance réciproque et l’unité des chrétiens. 


Dans le même contexte de la préservation des rites orientaux, le canon 
40 $2 du CCEO dit : « Tous les autres clercs et tous les membres des insti- 
tuts de vie consacrée sont tenus d’observer fidèlement le rite propre ainsi que 
d’en acquérir de jour en jour une connaissance plus grande et une pratique 
plus accomplie ». En ce qui concerne les autres fidèles, le canon 40 $3 du 
CCEO établit : « Tous les autres fidèles chrétiens aussi auront à cœur de 
connaître et de respecter le rite propre et ils sont tenus de l’observer partout, 
sauf exception prévue par le droit ». Une de ces exceptions au sujet des 
catholiques orientaux est contenue dans le canon 883 $ 1, qui stipule que : 
« Les fidèles chrétiens qui se trouvent en dehors des limites du territoire de 
leur Église sui iuris peuvent, en ce qui concerne les jours de fête et de 


'4 Pour la traduction française, voir Vatican II : les seize documents conciliaires : texte inté- 


gral, nouvelle édition, Saint-Laurent, Québec, Fides, 2001, 509-510 (= Vatican IT : les seize 
documents conciliaires). 

CS c. 1 $2 dit : « Les patriarches, archevêques et autres hiérarques doivent prendre soins 
des fidèles avec la plus grande diligence et avec l’observance juste de leur rite ; ils ne per- 
mettront pas ou ne toléreront pas qu’un changement soit introduit dans le rite ». CS c. 4 dit : 
« Les hiérarques locaux qui ont juridiction sur le même territoire, après consultation, feront 
la promotion de l’unité de l’action parmi les clercs de différents rites, et en unissant leurs 
forces dans des œuvres communes, ils feront la promotion de la bonne religion et veilleront 
à la discipline des clercs ». 
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pénitence, se conformer pleinement aux règles en vigueur dans le lieu où ils 
résident. » S’il n’est pas évident d’après le contexte que cette norme s’adresse 
seulement aux fidèles des Églises orientales catholiques sui iuris, il sera 
confirmé par sa source, OE 21, qui dit : « Tout fidèle qui se trouve hors de 
la région ou territoire de son propre rite peut, en ce qui concerne la loi des 
temps sacrés, se conformer pleinement à la discipline en vigueur dans le lieu 
où il vit ... »!9, Ainsi, alors que le canon 833 $ 1 du CCEO oblige seulement 
les orientaux, néanmoins, s’ils habitent un territoire latin, ils choisiront peut- 
être de se conformer entièrement aux lois latines en vigueur qui s’appliquent 
aux temps sacrés. 


2.1.3 — Normes qui n’obligent que les Églises orientales, étant donné 
une contrepartie latine 


Dans une troisième série de canons, il y a des normes du CCEO qui, 
malgré la mention d'une « Église sui iuris », s’appliquent aux Églises orien- 
tales catholiques puisque les questions correspondantes ont déjà été réglées 
dans des normes latines parallèles. Comme nous allons voir, ces normes 
parallèles du CCEO et du CIC sont peut-être similaires et, par conséquent, 
il n’y pas de doute que les normes du CCEO oblige seulement les Églises 
orientales tandis que les normes du CIC sont applicables à l’Église latine. 
Toutefois, en réglant les mêmes questions, les normes parallèles du CCEO 
et du C/C peuvent être bien différentes. Si le détail d’une norme orientale 
plus récente, qui contient l’expression « Église sui iuris » ajoute un autre 
élément ou condition, est-ce qu’ils s’appliquent aussi aux normes parallèles 
de l’Église latine ? Si les Codes oriental et latin doivent demeurer séparés et 
distincts, tel que prévu par le Législateur, leurs différences canoniques 
doivent être respectées et une norme orientale ne peut pas être appliquée 
simplement à l’Église latine seulement à cause de l’utilisation de l'expression 
« Église sui iuris ». 

Le tableau suivant résume les normes du CCEO qui, nonobstant l’utilisa- 
tion de l’expression « Église sui iuris » obligent seulement les Églises orien- 
tales catholiques puisque les mêmes questions sont déjà réglées dans la 
norme parallèle latine qui est indiquée. Dans l’explication qui suit, seulement 
les deux premières séries de normes parallèles du CCEO et du CIC au sujet 
des droits et devoirs des fidèles sont discutées en tant qu’exemples!?. 


16 Voir Vatican II : les seize documents conciliaires, 517. 


Pour une discussion détaillée de trente autres paires de normes parallèles du CCEO et 
du CIC sous dix différents titres, voir ABBASS, The Eastern Code (Canon 1), 49-74. 
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CCEO CIC CCEO CIC 

12 $2 209 $2 617 773 

17 214 642 $1 807-8 
46 $2 346 678 $2 383 $2 
192 $1 383 $1 719 989 

193 §2 383 §2 794 $1 1077 $1 
206 $2 399 $1 795 $1 1078 $ 1 
246 476 829 $1 1109 
280 $1 518 834 $2 1127 §1 
330 $3 242 $1 893 $1, 2° 1196, 1° 
334 $1 237 §2 904 $ 1 755 $2 
352 $3 256 §2 ; 257 $1 916 §1 107 $1 
354 236 984 $$ 1-2 134 $$ 1-2 
361 271 $1 987 134 $3 
369 $ 1 276 $2, 2°-5° 1048 $2 1304 $ 1 
379 275 $1 1067 $ 1 1423 $1 
576 $1 304 $1 1538 § 1 8781 


En ce qui a trait aux droits et obligations des fidèles catholiques, ce ne doit 
pas étre surprenant de découvrir que les canons 7-26 du CCEO correspondent 
généralement aux canons 204-223 du C/C. Les canons parallèles sont les 
résultats du texte prévu pour la Lex Ecclesiae Fundamentalis, qui a été envi- 
sagé par le Pape Paul VI en vue de l’intégration des deux Codes, projet qui 
a été abandonné ultérieurement. Parmi ces canons, il y a deux normes orien- 
tales qui font référence à l’expression « Église sui iuris ». 


Dans le premier cas, le canon 12 $ 1 du CCEO et le canon 209 du CIC 
disent que les chrétiens fidèles sont obligés, même dans leur façon d’agir, de 
toujours maintenir la communion avec l’Église. Ensuite, en ce qui a trait au 
vécu de leurs obligations de chrétiens, le $2 du canon parallèle dit : 

Canon 12$2 — Ils rempliront avec grand soin les obligations auxquelles ils 

sont tenus envers l’Église tout entière et leur Église sui iuris. 

Canon 209 $ 2 — Ils rempliront avec grand soin les devoirs auxquels ils sont 

tenus tant envers l’Église tout entière qu’envers l’Église particulière à 

laquelle ils appartiennent, selon les dispositions du droit. 
Tandis que le canon 209 $2 du CIC conçoit que les obligations des fidèles 
sont remplies au niveau de l’Église universelle et au niveau de l’Église dio- 
césaine ou particulière, le canon 12 $2 du CCEO décrit les obligations des 
fidèles d’abord à l’Église entière et ensuite à leur Église sui iuris. En faisant 
la lumière sur la structure intermédiaire du gouvernement ecclésiastique 
oriental, la norme orientale n’exclut pas les obligations des fidèles chrétiens 
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au niveau éparchial, qui sont sans doute présumées ici. Quoiqu’il en soit, 
l’utilisation de l’expression « Eglise sui iuris » dans ce contexte fait claire- 
ment référence seulement aux Eglises orientales catholiques. 


Dans le cas du deuxième groupe de normes parallèles, au sujet du droit 
des catholiques à observer leur rite propre, le canon 17 du CCEO et le canon 
214 du CIC disent : 


Canon 17 — Les fidèles chrétiens ont le droit de célébrer le culte divin selon 
les prescriptions de leur Église sui iuris et de suivre leur forme propre de vie 
spirituelle qui soit toutefois conforme à la doctrine de l’Église. 

Canon 214 — Les fidèles ont le droit de rendre le culte à Dieu selon les 
dispositions de leur rite propre approuvé par les Pasteurs légitimes de 
l'Église, et de suivre leur forme propre de vie spirituelle qui soit toutefois 
conforme à la doctrine de l’Église. 


À vrai dire, le canon 17 du CCEO s’applique aux Églises orientale catholiques 
sui iuris tandis que le canon 214 du CIC gouverne l’Église latine. En faisant 
référence au droit de rendre le culte à Dieu selon les dispositions de leur « rite » 
propre, le canon 214 a l'intention évidemment de sauvegarder les rites orientaux 
catholiques spécialement dans les cas où les catholiques orientaux sont confiés 
aux soins d’un évêque latin. Toutefois, quelle signification peut-on attribuer au 
mot « rite » dans la norme latine ? Un point à retenir est celui-ci : le droit 
d’observer le rite propre ne peut pas être limité seulement au droit du culte 
religieux. Dans l’Église catholique, OE 3 a confirmé que les rites sont différen- 
ciés par leurs expressions canoniques, spirituels ainsi que liturgiques. Si on 
s’appuie sur cette source, le canon 28 $1 du CCEO a subséquemment codifié 
que « un rite est un patrimoine liturgique, théologique, spirituel et disciplinaire 
… exprimé dans chaque Église sui iuris ». Pour les orientaux catholiques sujets 
d’un évêque latin, le droit d’observer leur rite propre est aussi complet que la 
définition ou l’expression à multiples facettes d’un rite d'une Église!8. 


Dans le contexte des Églises orientales catholiques, le canon 17 du CCEO 
énonce une norme semblable au sujet du droit des fidèles chrétiens, « le droit 
de célébrer le culte divin selon les prescriptions de leur Église sui iuris ». 
Malgré que la norme a remplacé le mot « rite » par « Église sui iuris », une 
expression que Pontificia Commissio Codici Iuris Canonici Orientalis 
Recognoscendo (PCCICOR) avait décidé d’adopter au lieu du mot rite, il n’y 
a aucun doute que le canon oriental a la même intention que sa contrepartie 


'8 Voir aussi Marco BROGI, “Il diritto all'osservanza del proprio rito (CIC can. 214)”, dans 


Antonianum, 68 (1993), 114. BROGI dit : « Donc, le canon (CIC c. 214) affirme le plein 
droit qu’ont les fidèles de vivre selon leur propre expérience religieuse, et dans la célébration 
publique et dans les multiples expressions de leur vie, selon les traditions du peuple auquel 
ils appartiennent, fidèle à leur patrimoine liturgique, théologique, spirituel et disciplinaire ». 
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latine. Donc, tel que le canon 214 du CIC s’applique à l’Église latine, le 
canon 17 du CCEO oblige les Églises orientales catholiques et le droit 
d’exercer leur rite propre a première application concrète dans les situations 
où les orientaux catholiques qui, vivant hors du territoire de leur propre 
Église, sont confiés aux soins de d’autres évêques orientaux catholiques. 
Toutefois, tel que le canon 214 du CIC accepte le droit des orientaux catho- 
liques de célébrer le culte selon leur rite propre même lorsqu'ils sont confiés 
aux soins d’un évêque latin, le canon 17 du CCEO protègerait le droit des 
catholiques latins de pratiquer leur rite propre, dans les situations rares où ils 
seraient confiés aux soins d’un évêque oriental catholique. Seulement dans 
ce sens passif est-ce que la référence à « Église sui iuris » du canon 17 du 
CCEO pourrait s’appliquer implicitement à l’Église latine. 


2.1.4 — Normes concernant les livres liturgiques / les prescriptions 
concernant les sacrements 


Dans l’ensemble, le Code oriental n’établit pas de lois liturgiques mais 
laisse la définition de ces questions plutôt, au droit particulier. Parallèle au 
canon 2 du CIC, le canon 3 du CCEO dit : « Le Code, bien qu'il se réfère 
souvent aux prescriptions des livres liturgiques, ne dispose pas ordinairement 
en matière liturgique ; c’est pourquoi ces prescriptions doivent être soigneu- 
sement observées, à moins qu’elles ne soient contraires aux canons du 
Code ». À l’intérieur de PCCICOR, lorsque le Coetus de Ritibus a présenté 
la première ébauche du canon 3 du CCEO, il était évident que le droit par- 
ticulier qui constituait les livres liturgiques devait étre décidé au niveau de 
chaque Église orientale catholique sui iuris!9. Par conséquent, là où l’expres- 
sion « Église sui iuris » apparaît dans plusieurs normes qui réfèrent à des 
livres liturgiques (textes) ou prescriptions, ces normes exprimeront généra- 
lement l’intention de déférer à la compétence de chaque Église orientale 
catholique sui iuris pour décider ou définir les questions liturgiques. Tandis 
que ces normes n’ont pas l’intention d’obliger l’Église latine, il est possible 
qu’ils impliquent implicitement l’Église latine à cause de la nature de la 
chose (ex natura rei). Comme il sera présenté dans la Partie 3.1 au sujet du 
canon 683 du CCEO par exemple, la norme qui dit qu’un enfant oriental 
catholique doit étre baptisé selon les rituels des livres liturgiques de son 


19 Voir Nuntia, 10 (1980), 89 (c. 2). Le Coetus dit : « Le canon est quelque peu différent du 
texte initial publié dans Nuntia 2, 54, spécialement parce que le groupe De normis n’a pas 
voulu dire explicitement que les lois liturgiques en vigueur actuellement ‘vim suam retinent’, 
afin de permettre aux Églises sui iuris de faire ce qui semblait nécessaire et selon ce qui est 
prescrit dans le Code ». 
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Église sui iuris impliquera implicitement, selon la situation, un curé latin 
assigné aux soins des fidèles de cette Église orientale. Comme le canon 683 
du CCEO, il y a d’autres normes qui, en utilisant l’expression Église sui 
iuris, veulent déférer aux livres liturgiques, textes ou prescriptions seulement 
de l’Église orientale catholique sui iuris au sujet de la célébration des sacre- 
ments. Trois exemples sont présentés ici. 


Premièrement, en ce qui a trait à l’approbation des textes liturgiques, le 
canon 657 $ 1 ne défère pas aux prescriptions des livres liturgiques d’une 
Église orientale, mais, plutôt, à la compétence de ces Églises sui iuris à 
approuver les textes liturgiques, après une revue a priori par le Siège Apos- 
tolique de Rome. Pendant que le canon parallèle du C/C, le canon 838 $ 1 
réserve la compétence pour la publication des textes liturgiques dans l’Église 
latine seulement au Saint Siège, le canon 657 $ 1 accorde la compétence à 
approuver les textes liturgiques à certaines Églises orientales catholiques, qui 
se distinguent à divers niveaux intermédiaires de la gouvernance ecclésias- 
tique. Le canon 657 $1 dit: « L’approbation des textes liturgiques, après 
révision par le Siège Apostolique, est réservée dans les Églises patriarcales 
au Patriarche avec le consentement du Synode des Évêques de l’Église 
patriarcale ; dans les Églises métropolitaines sui iuris, au Métropolite avec 
le consentement du Conseil des Hiérarques ; dans toutes les autres Églises, 
ce droit appartient au seul Siège Apostolique ainsi que, dans les limites déter- 
minées par lui, aux Évêques et à leurs groupes légitimement constitués ». 


À partir de l’histoire législative du canon 657 $ 1, il est évident que la 
norme implique seulement les Églises orientales catholiques sui iuris. Le 
groupe d’étude expert qui a revu la norme a dit clairement que, nonobstant 
la revue antérieure par le Siège romain, la compétence accordée par le Légis- 
lateur aux autorités orientales à approuver les textes liturgiques respectait le 
statut et l'autonomie relative de leurs Églises sui iuris?°. En plus, malgré le 
fait que la disposition fait référence aux « Églises sui iuris », elle n’a jamais 
porté un regard sur l’Église latine puisque le canon 838 $2 du C/C énonce 
une règle dans la matière. De plus, l’utilisation de cette expression dans les 
normes orientales ne s’applique pas aux relations interecclésiales, un contexte 
que la Note Explicative exige pour signifier l’Église latine. De fait, la 


2 Voir Nuntia, 17 (1983), 53 (c. 77 $1). En répondant à de nombreux groupes consultatifs qui 
ont suggéré plus d’autonomie pour les Église orientales au sujet de l’approbation des textes 
liturgiques, le groupe d’étude expert n’a pas accepté ces observations, « tenant pour acquis que 
le ius vigens du canon 279 $2 du motu proprio ‘Cleri sanctitati, qui établit que ‘prima textuum 
liturgicorum adprobatio Sedi Apostolicae reservatur’ est suffisament atténué dans le canon, par 
respect pour le statut sui iuris des Églises orientales, alors que la clause ‘praevia Sedis Aposto- 
licae recognitione’ est complètement nécessaire ‘cum lex orandi lex credendi censeatur”.... ». 
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qualification « sui iuris » a probablement été ajoutée dans le Schema Codi- 
cis luris Canonici Orientalis (SCICO) de 1986 seulement pour faire la dis- 
tinction juste entre le métropolitain d’une Église patriarcale et un métropo- 
litain oriental qui préside sur un Église métropolitaine sui iuris. 


Deuxièmement, au sujet de la fréquence de la célébration de la Divine 
Liturgie, le canon 704 émet une autre norme unique au Code oriental. Elle dit : 
« La Divine Liturgie peut étre célébrée de manière louable tous les jours, 
excepté ceux qui sont exclus selon les prescriptions des livres liturgiques de 
l'Église sui iuris à laquelle le prêtre est inscrit ». Malgré que le texte contienne 
l'expression « Église sui iuris », elle semble s’adresser seulement aux Églises 
orientales catholiques sui iuris puisqu'elle utilise la terminologie de la Divine 
Liturgie pour faire référence à l’Eucharistie ou la Messe. Ceci était évident 
même lorsque le Coetus de sacramentis a introduit cette norme. Le groupe 
d’étude a souligné le rôle de l’Église particulière dans l’Orient, plutôt que le 
prêtre individuel, dans la participation active à la célébration quotidienne des 
célébrations eucharistiques?!. D’après la revue de l’histoire législative du canon 
704, il ne peut pas y avoir de doute que cette norme s’adresse aux questions 
de la fréquence et de l’importance de la célébration de la Divine Liturgie dans 
le contexte des Églises orientales catholiques sui iuris. Le fait que ce canon ne 
considère pas du tout l’Église latine est confirmé contextuellement par le 
numéro 63 de L’Instruction publiée par la Congrégation des Église Orientales 
en 1996. En partie ce numéro dit : « Pour spécifier quels jours sont non litur- 
giques, le canon se réfère donc aux prescriptions des livres liturgiques. Ces 
prescriptions ne sont pas les mêmes pour les diverses Églises sui iuris, ou plus 
précisément, pour la grande famille des Églises orientales. Il est juste de recon- 
naître que ces dispositions, malgré qu’elles sont publiées dans les livres litur- 
giques et qu’elles sont ainsi officiellement en vigueur pour plusieurs Églises 
sui iuris, Sont fréquemment tombées dans la désuétude dans les temps récents, 
même à cause de l’influence de la tradition latine »” 


Troisièmement, en relation avec la réserve et l’adoration de l’Eucharistie, 
il est compréhensible que les normes latines (C/C 934 et 936) soient très 
détaillées puisqu'elles légifèrent la question pour une Église. Toutefois, dans 
le contexte des vingt-trois Églises orientales catholiques sui iuris, le canon 
714 $ 1 du CCEO défère aux livres liturgiques de chaque Église pour donner 


2! Voir Nuntia, 4 (1977), 33 (c. 8). Le coetus a dit : « Plus que le prêtre individuel, dans I’ Orient 
c’est l’église particulière qui est responsable de la liturgie quotidienne qui est généralement 
célébrée chaque samedi et chaque dimanche et à tous les jours de fêtes et de fêtes moindres ». 

22 CONGREGAZIONE PER LE CHIESE ORIENTALI, Istruzione per l'applicazione delle prescrizioni 
liturgiche del Codice dei Canoni delle Chiese Orientali, Cité du Vatican, LEV, 1996, 54 
(= Instruction). 
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des normes plus détaillées au sujet de questions telles que la réserve et l’ado- 
ration de la Divine Eucharistie. Le canon 714 $ 1 dit : « Dans les églises où 
sont célébrés le culte divin public et au moins quelquefois par mois la Divine 
Liturgie, la Divine Eucharistie sera conservée spécialement pour les malades, 
en observant fidèlement les prescriptions des livres liturgiques de l’Église 
sui iuris, et elle sera adorée avec le plus grand respect par les fidèles chré- 
tiens ». Il doit être clair que, à partir de son contexte propre, cette norme ne 
fait pas référence à l’Église latine qui est déjà régie par les canons 934 et 
936 du CIC. Ensuite, l’histoire législative du canon 714 $ 1 confirme seule- 
ment que cette norme adressée seulement aux Églises orientales catholiques 
sui iuris, Veut souligner que la dévotion Eucharistique est aussi une de leur 
caractéristiques dévotionnelles?3, 


2.1.5 — Normes concernant le droit particulier d’une Église sui iuris 


Dans les normes soulignées dans cette section, le Législateur applique 
concrètement le principe de subsidiarité en faveur des Églises orientales catho- 
liques sui iuris qui sont relativement autonomes. Ceci est conforme à une des 
dix directives que le PCCICOR a approuvé de façon unanime pour la révision 
de la législation orientale?*, La directive en faveur de la subsidiarité dans la 
formulation du nouveau Code oriental a été appliquée de deux façons. En plus 
de donner plus d'autonomie aux autorités ecclésiastiques inférieures dans 
l’exercice de leur pouvoir exécutif de gouvernance, les nouveaux canons orien- 
taux laissent amplement d’espace au droit particulier. Les groupes d’étude à 
l’intérieur de PCCICOR ont atteint ce but soit directement en déférant expli- 
citement au « droit particulier de l’Église sui iuris » dans les nouvelles normes 
soit indirectement en omettant les normes antérieures ainsi permettant impli- 
citement au droit particulier d’adopter les mêmes ou d’autres normes”, 


Voir Nuntia, 4 (1977), 34. Quand la norme du canon 19 a été proposée dans le schéma provi- 
soire de 1976, le Coetus de sacramentis a expliqué : « En ce qui a trait au canon 19 au sujet 
de la réserve de la Très Sainte Eucharistie, on doit noter premièrement qu’il est erroné d’af- 
firmer, comme nous entendons parfois, que les Orientaux n’ont pas la dévotion Eucharistique. 
Plutôt, il est évident qu’ils adorent l’Eucharistie toujours ; cette dévotion, toutefois, est très 
rapprochée du véritable et vrai sacrifice du Christ qui s’opère durant la Sainte Messe ». 

2 Voir Nuntia, 3 (1976), 21-22. 

Voir aussi I. ZUZEK, “Particular law in the Code of Canons of the Eastern Churches,” dans 
J. CHIRAMEL and K. BHARANIKULANGARA, eds., The Code of Canons of the Eastern 
Churches : A Study and Interpretation, Alwaye, India, St. Thomas Academy for Research, 
1992, 44. En soulignant l’importance de la subsidiarité en tant que caractéristique distinctive 
du Code oriental, ZUZEK dit : « Cette directive (subsidiarité) a exercé une grande influence 
sur la formulation des canons du nouveau Code des Eglises Orientales, dans toutes ses 
sections. Elle a marqué une des caractéristiques principales du Code, c’est-à-dire, de laisser 


LE CODE ORIENTAL ET L'ÉGLISE LATINE 53 


Le tableau suivant résume soixante-trois canons du CCEO qui contiennent 
l'expression « Église sui iuris » en déférant au droit particulier des Églises 
orientales catholiques pour établir des normes plus détaillées dans une variété 
de domaines. Dans certains cas, les normes orientales ont aussi des homolo- 
gues latins. En tout cas, que la norme du CCEO soit unique au Code oriental 
que la norme ait une contrepartie latine, puisque l’expression « Église sui 
iuris » est utilisée dans le contexte du droit particulier seulement des diverses 
Églises orientales catholiques sui iuris, les canons ne sont ni pertinents aux 
relations des Églises orientales avec l’Église latine ni obligent implicitement 
l'Église latine”. Suite à la présentation de ce tableau, la section examine les 
neuf premières normes qui concernent les éparchies et les évêques”. 


Références au droit particulier d’une Église sui iuris 


CCEO CCEO CCEO CCEO 

194 327 758 § 1, 5° 910 $2 

198 358 758 $3 937 $2 

204 $3 365 §2 759 $1 1002 

242 377 782 $1 1004 

247 $2 385 $2 784 1012 $2 
263 $1 408 $2 792 1013 $1 
265 569 800 $2 1021 $$ 1-3 
266, 1° 572 815 1022 $2 
277 $1 666 $3 837 $2 1084 $ 1, 4° 
284 $2 670 $2 838 $2 1129 $1 
284 $3, 4° 697 864 $2 1340 $ 1 
287 $2 707 $1 867 $2 1420 $2 
294 708 880 $$ 2-3 1491 $3, 3° 
295 709 $ 1 881 $1 1502 $2 
296 $1 713 $2 882 1518 

297 $2 741 886 87 § 1 


suffisamment d’espace pour le ius particulare de chaque Eglise “sui iuris”, soit en référent 
à cette loi ou avec les nombreuses omissions de normes qui avaient été en vigueur à date 
ou étaient contenues dans toutes ces parties du Code oriental qui avaient été finalisées mais 
non encore promulguées. On doit mettre l’emphase sur ceci parce qu’il apparaît seulement 
dans une comparaison détaillée avec la loi précédente ». 

Néanmoins, les mêmes canons du CCEO peuvent possiblement indiquer d’autres utilisations 
de l'expression “Église sui iuris” qui, dépendant du contexte, peut bien vouloir obliger 
l'Église latine dans ses relations avec les Églises orientales catholiques sui iuris. 

Pour un exposé plus complet au sujet des autres normes voir ABBASS, The Eastern Code 
(Canon 1), 99-132. 
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Une des sections du Code oriental où le principe de la subsidiarité est le 
plus appliqué est celle qui traite de la question des devoirs des évêques et 
leur gouvernance des éparchies. Dans les canons pertinents, des normes 
détaillées concernant des questions qui seront soulignées ci-dessous, ont été 
laissées au droit particulier de chaque Église sui iuris. En ce qui a trait aux 
dignités conférées aux clercs, par exemple, le canon 194 dit : « L'Évéque 
éparchial peut conférer des dignités aux clercs soumis à lui, à l’exclusion de 
tous les autres, cependant selon le droit particulier de son Église sui iuris ». 
Que cette question soit réglée par le droit particulier d’une Église sui iuris 
est logique spécialement dans les Églises patriarcales puisque le patriarche 
peut aussi conférer des dignités sur des clercs conformément au canon 89 
$ 3. Ce canon dit : « Le Patriarche peut conférer une dignité admise dans sa 
propre Église patriarcale à tout clerc, restant sauf le can. 430, pourvu qu’in- 
tervienne le consentement donné par écrit de la part de l’Évêque éparchial, 
auquel le clerc est soumis, ou, de son Supérieur majeur, s’il s’agit du membre 
d’un institut religieux ou d’une société de vie commune à l’instar des reli- 
gieux ». Il est sans doute dû à l’ajout d’un niveau de gouvernance ecclésias- 
tique dans les Églises orientales et le fait que les dignités peuvent être confé- 
rées sur des clercs par des évêques et par des patriarches que le canon 194 
est unique au Code oriental. 


En ce qui a trait à la fréquence de la célébration de la Divine Liturgie pour 
le peuple par l’évêque éparchial, le canon 198 dit : « L'Évéque éparchial 
célébrera fréquemment la Divine Liturgie pour le peuple de l’éparchie qui 
lui est confiée ; mais il doit la célébrer aux jours prescrits par le droit parti- 
culier de son Église sui iuris ». Alors que les jours spécifiques auxquels 
l’évêque éparchial doit célébrer sont stipulés dans le droit particulier de 
chaque Église orientale sui iuris, dans l’Église Latine ces jours sont déjà 
nommés dans le canon 388 § 1 du CIC. Le canon dit : « L’Evéque diocésain, 
après la prise de possession de son diocèse, doit appliquer la Messe pour le 
peuple qui lui est confié tous les dimanches et les autres fétes de précepte 
dans sa région ». 


Dans l’Église catholique entière, une loi établie depuis bien longtemps 
exige habituellement de l’évêque éparchial (diocésain) de ne pas être absent 
de son éparchie (diocèse) aux jours de fêtes plus solennelles. Le canon 204 
$3 du CCEO laisse la définition de ces jours au droit particulier selon la 
tradition de son Église sui iuris. Le canon dit: « L'Évéque éparchial ne 
s’absentera pas de sa propre éparchie, sans motif grave, les jours des princi- 
pales solennités fixées par le droit particulier conformément à la tradition de 
son Église sui iuris ». Dans l’Église latine, les solennités sont déjà identifiées 
au canon 395 $3 du CIC, qui dit : « Il ne s’absentera pas du diocèse pour la 
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Nativité, durant la Semaine Sainte et le jour de Pâques, pour la Pentecôte et 
la fête du Corps et du Sang du Christ, si ce n’est pour une raison grave et 
urgente ». 


Dans les Églises orientales catholiques, une assemblée éparchiale peut 
être comparée à un synode diocésain dans l’Église latine. Étant donné les 
quatre catégories d’Églises orientales sui iuris et leurs différents degrés d’au- 
tonomie relative, l’autorité à qui les décisions prises lors de l’assemblée 
éparchiale doivent être communiquées peut aussi varier. Donc, le canon 242 
dit que l’évêque éparchial devra communiquer ces décisions à l’autorité 
nommée dans la droit particulier de chaque Église sui iuris. Le canon 242 
dit : « L'Évéque éparchial communiquera à l’autorité indiquée par le droit 
particulier de son Église sui iuris le texte des lois, des déclarations et des 
décrets qui ont été donnés dans l’assemblée éparchiale ». Dans l’Église 
latine, qui a une seule structure hiérarchique, les autorités auxquelles un 
évêque diocésain doit communiquer les résultats d’un synode diocésain sont 
déjà nommées dans le canon 467 du CIC. Ce canon dit : « L'Évéque diocé- 
sain communiquera le texte des déclarations et des décrets du synode au 
Métropolitain ainsi qu’à la conférence des Évêques ». 


Le protosyncelle et le syncelle orientaux sont comparables au vicaire 
général et au vicaire épiscopal latin, respectivement. Les canons 247 $2 du 
CCEO et 478 $ 1 du CIC donnent des normes similaires au sujet des quali- 
fications exigées pour ces offices. Toutefois, la norme orientale permet effec- 
tivement que les prêtres mariés et célibataires soient nommés protosyncelle 
ou syncelle si le droit particulier de leur Église sui iuris le permet. Le canon 
247 $2 du CCEO dit : « Le Protosyncelle et le Syncelle seront des prêtres 
célibataires, à moins que le droit particulier de leur Église sui iuris n’en 
dispose autrement, autant que possible pris parmi les clercs inscrits à 
l’éparchie, âgés d’au moins trente ans, docteurs ou licenciés ou du moins 
compétents dans une science sacrée, recommandables par leur saine doctrine, 
leur probité, leur prudence et leur expérience dans la conduite des affaires ». 
Les offices de vicaire général et de vicaire épiscopal sont limités aux prêtres 
de l’Église latine. Le canon 478 $ 1 du CIC stipule : « Le Vicaire général et 
le Vicaire épiscopal seront prêtres, âgés d’au moins trente ans, docteurs ou 
licenciés en droit canonique ou en théologie, ou du moins vraiment compé- 
tents dans ces disciplines, recommandables par leur saine doctrine, leur 
vertu, leur prudence et leur expérience dans la conduite des affaires ». 


En ce qui a trait à la nomination des membres du conseil éparchial (dio- 
césain) des finances, le canon 263 $ 1 du CCEO et le canon 492 $ 1 du CIC 
présentent des normes parallèles. Comme règle générale, l’évêque éparchial 
(diocésain) nomme les membres. Toutefois, à cause de la variété des Églises 


56 STUDIA CANONICA | 1, 2016 


orientales catholiques et leurs traditions, la norme orientale prévoit aussi que 
le droit particulier d’une Église sui iuris peut décrire la démarche à suivre 
pour constituer le conseil des finances. Par exemple, la norme orientale 
accommodera effectivement le yogam, un modèle de conseil ou d’adminis- 
tration de finance qui est caractéristique de la tradition Syro-Malabare. Quoi 
qu'il en soit, la norme orientale exige que, n’importe la façon par laquelle le 
conseil est nommé selon le droit particulier, soit membres élus, soit nommés 
par d’autres, les membres ont tout de même besoin de la confirmation de 
l’évêque éparchial. D’autre part, la norme latine laisse simplement la mise 
en place du conseil des finances et la nomination de ses membres (au moins 
trois), à l’évêque diocésain. 


Dans l’Église catholique entière, éparchies et diocèses doivent avoir un 
conseil presbytéral avec ses propres statuts approuvés par l’évêque éparchial 
(diocésain). Le canon 265 du CCEO dit : « Le conseil presbytéral aura ses 
propres statuts approuvés par l’évêque éparchial, restant sauves les disposi- 
tions du droit commun et du droit particulier de son Église sui iuris ». Tel 
que le canon oriental exige que les statuts respectent le droit particulier de 
chaque Église sui iuris en ce qui a trait au conseil presbytéral, le canon latin 
parallèle exige que les statuts doivent porter attention aux normes émises par 
la conférence épiscopale. Le canon 496 du CIC dit : « Le conseil presbytéral 
aura ses propres statuts approuvés par l’Évêque diocésain, en tenant compte 
des règles établies par la conférence des Évêques. » En ce qui concerne la 
nomination des membres du conseil presbytéral, le canon 266, 1° du CCEO 
prescrit que les prêtres eux-mêmes éliront une portion appropriée mais il 
défère au droit particulier de chaque Église sui iuris pour la précision au sujet 
du nombre. Ce canon dit : « En ce qui concerne la constitution du conseil 
presbytéral on observera les points suivants : 1° une partie convenable des 
membres sera élue par les prêtres eux-mêmes selon le droit particulier de leur 
Église sui iuris » D’autre part, la norme latine parallèle est déjà plus spéci- 
fique alors qu’elle stipule que les prêtres eux-mêmes éliront environ la moi- 
tié des membres. Le canon 497, 1° dit : « En ce qui regarde la désignation 
des membres du conseil presbytéral : 1° la moitié environ sera élue librement 
par les prêtres eux-mêmes, selon les canons suivants et les statuts ». 


Finalement, dans les éparchies (diocèses), la personne du protopresbytre 
oriental correspond au vicaire forain latin. Ordinairement, cet office dans 
l'Église n’est pas lié au curé d’une paroisse en particulier. Toutefois, dans les 
Églises orientales catholiques, cette règle peut varier selon le droit particulier 
de chaque Église sui iuris. Le canon pertinent du CCEO, le canon 277 § 1 
dit : « Pour l’office de protopresbytre qui, restant sauf le droit particulier de son 
Église sui iuris, ne doit pas être cumulé de manière stable avec 1 office de curé 
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d’une paroisse déterminée ... » Le canon 554 $ 1 ne semble pas permettre des 
exceptions ; il dit : « Pour l’office de vicaire forain, lequel n’est pas lié à celui 
d’une paroisse déterminée, l’Evéque diocésain choisira un prêtre qu’il aura jugé 
idoine, en tenant compte des circonstances de lieux et de temps ». 


2.2 — Normes orientales concernant « l’Église sui iuris » latine 


La Note Explicative de 2011 du Conseil Pontifical apporte de la lumière 
sur le fait que, en plus des neuf canons du CCEO qui obligent explicitement 
l’Église latine, il y a aussi d'autres normes orientales dont l’utilisation de l’ex- 
pression « Église sui iuris » concerne implicitement l’Église latine. Afin de 
déterminer si, oui ou non, une norme du CCEO oblige implicitement l’Église 
latine, on doit d’abord tenir compte du texte et du contexte de cette norme, tel 
que requis par le canon 1499. La Note dit aussi qu’un tel contexte d’inclusion 
implicite de l’Église latine serait dans ces normes qui traitent des relations 
juridiques parmi les diverses Églises de l’unique Église catholique. Ceci sug- 
gère que le canon oriental ne doit pas nécessairement contenir l’expression 
« Église sui iuris » mais peut faire des recommandations, dans le contexte des 
relations interecclésiales, qui concernent implicitement l’Église latine. 


Malgré que la Note Explicative ne limite pas, de façon péremptoire, les 
moyens par lesquels les normes du CCEO peuvent aussi inclure implicite- 
ment l’Église latine, elle ne fait pas référence à une catégorie de normes qui 
oblige implicitement l’Église latine, par exemple, simplement à cause de la 
nature de la chose. Comme nous le verrons dans la Partie 3, nous pouvons 
apporter des arguments qui disent qu’à part l’utilisation de l’expression 
« Église sui iuris » dans les questions interecclésiales tel que l'inscription 
ou la célébration interrituelle des sacrements, l’Église latine serait implicite- 
ment inclue ex natura rei. Toutefois, la Note Explicative ne traite pas de 
cette logique interprétative même si elle semble être ouverte à une telle pos- 
sibilité. Quoi qu'il en soit, cette section examinera trois séries de canons dans 
la perspective de la règle interprétative établie par le Conseil Pontifical en 
ce qui a trait à l’utilisation de l’expression « Église sui iuris » et les impli- 
cations conséquentes sur l’Église latine. Ces canons traitent de : i) inscription 
et transfert ; ii) la célébration interrituelle des sacrements ; iii) les structures 
de collaboration interrituelles. 


2.2.1 — Inscription et transfert 


La révision des anciennes normes orientales (CS cc. 1-15) au sujet de l’ins- 
cription a été confiée au deuxième groupe d’étude de PCCICOR, le Coetus de 
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ritibus. Dès le départ, le Coetus a reconnu que les normes proposées aux 
diverses Églises de l’Église catholique entière sur l’inscription impliquerait 
implicitement l’Église latine. Puisque l’expression « Église sui iuris » n’avait 
pas encore fait son entrée dans la formulation des canons orientaux, on ne peut 
que conclure que les membres du groupe d’étude croyaient que les nouvelles 
normes orientales qui traitaient de l’inscription impliqueraient implicitement 
l'Église latine, une de ces Églises, simplement à cause de la nature de la chose 
(ex natura rei). Le relateur du groupe d’étude, l’Archimandrite Elias Jarawan, 
dit : « Il est évident que les canons concernant les rites sont généraux, et 
impliquent aussi l’Église latine, mais, en eux-mêmes, ils trouvent leur place 
plus naturellement dans le CICO (Codex Iuris Canonici Orientalis), étant 
donné qu’ils s’appliquent aux diverses Églises, tandis que dans le Code latin, 
valide seulement pour l’Église latine, on peut espérer que les canons qui sont 
énumérés dans la C.S. 1-15, dûment révisées, seront introduits?8. 


Il s’avère que tous les canons 29-38 au sujet de l’inscription contiennent 
l'expression « Église sui iuris ». Étant donné la façon de voir les choses par 
les auteurs orientaux de l’ébauche et la donnée qui dit que « l’Église Latine 
est implicitement inclue par analogie chaque fois que le CCEO utilise expli- 
citement l’expression ‘ Église sui iuris’ dans le contexte des relations inte- 
recclésiales », il est évident que les canons 29-38 incluent implicitement 
l'Église latine dans la limite de leur portée. Puisque la relation de ces canons 
à l’Église latine a été traitée ailleurs”, on n’examinera pas tous ici. Cette 
section regardera plutôt trois cas de transfert ou d’accommodation à une 
autre « Église sui iuris » qui impliquent implicitement l’Église latine. 

Les deux premiers cas impliquent le transfert d’un institut religieux d’une 
Église sui iuris à un institut religieux d’une autre Église sui iuris. Pour établir 
une règle uniforme d’abord dans des monastères et ensuite dans les ordres 
et les congrégations, les canons 487 $4 et 544 $4 du CCEO exigent le 
consentement du Saint Siège pour la validité. Ces canons disent : 

Canon 487 $4 — Pour la validité du passage à un monastère d’une autre 
Église sui iuris, le consentement du Siège Apostolique est en outre requis. 

Canon 544 $4 — Le consentement du Siège Apostolique est requis pour la 
validité du passage à un institut religieux d’une autre Église sui iuris. 


S'il n’est pas déjà évident à partir de la nature de la chose que des trans- 
ferts vers / à partir des instituts religieux des différentes Églises sui iuris 
incluent aussi l’Église latine, alors la Note Explicative de 2011 du Conseil 
Pontifical confirme cette conclusion. Donc, hormis les consentements requis 


28. Nuntia, 3 (1976), pp. 52-53. 
29 Voir ABBASS, The Eastern Code (Canon 1), 140-185. 


LE CODE ORIENTAL ET L'ÉGLISE LATINE 59 


par les canons 487 et 544 du CCEO en vue d’un transfert d’un institut reli- 
gieux d’une Église orientale catholique à un institut religieux de l’Église 
latine, le consentement du Siège de Rome serait requis pour la validité. De 
la même façon, parce les normes orientales s’appliquent expressément à 
l'Église latine en ce qui a trait à un transfert d’un institut religieux latin à un 
institut religieux de l’Église orientale catholique, le consentement du Saint 
Siège serait requis pour la validité ainsi que d’autres consentements requis 
par le canon parallèle du C/C, le canon 684. 


Le troisième cas, qui, techniquement n’implique pas un transfert, traite de 
la question de l’admission au noviciat de l'institut d’une autre Église sui 
iuris. Sans la permission du Siège Romain, l’admission est illicite??. Établis- 
sant une règle uniforme d’abord dans les monastères et ensuite dans les 
ordres et congrégations, les canons 451 et 517 $2 du CCEO disent : 


Canon 451 — Personne ne peut être licitement admis au noviciat d'un monas- 
tère d’une autre Église sui iuris sans la permission du Siège Apostolique, à 
moins qu'il ne s’agisse d’un candidat qui est destiné à un monastère dépen- 
dant de sa propre Église, dont il est question au can. 432. 


Canon 517 $2 — Personne ne peut être licitement admis au noviciat d’un 
institut religieux d’une autre Église sui iuris sans la permission du Siège Apos- 
tolique, à moins qu'il ne s’agisse d’un candidat qui est destiné à une province 
ou à une maison de sa propre Église, dont il est question au can. 432%! 


À partir de la revue de l’histoire législative des 451 et 517 $2, il est clair 
que le Coetus de monachis avait l’Église latine en vue puisqu'elle a été 
nommée explicitement dans la formulation initiale de la norme*?. En même 


La permission est donnée dans la forme d’un indult d’accommodation. L’indult stipule géné- 
ralement, que si le candidat quitte l’institut subséquemment, il / elle doit retourner à l’Église 
sui iuris d’origine. 

Un des canons orientaux qui concerne explicitement l’Église latine, l’unique c. 432 du 
CCEO dit : « Le monastère dépendant, la maison ou la province d’un institut religieux d’une 
Église sui iuris même de l’Église latine, qui sont inscrits avec le consentement du Siège 
Apostolique à une autre Église sui iuris, doivent observer le droit de cette Église, restant 
saufs les prescriptions de la règle ou des statuts, qui concernent le gouvernement interne de 
cet institut, et les privilèges octroyés par le Siège Apostolique ». 

Parmi les canons provisoires rédigés en forme d’ébauches par le Coetus au sujet de l’admis- 
sion à des monastères, le canon 2 est apparu sous les deux formulations suivantes : « Alter- 
native A — Personne ne peut être admise validement à un monastère d’un rite différent du 
sien, le rite Latin non-exclu, à moins qu’une dispense n’ait été obtenue de l’autorité suprême 
de l'Église du rite propre de cette personne, toujours avec la possibilité d’un recours au 
Siège Apostolique. Alternative B — Les Latins ne peuvent être admis aux monastères Orien- 
taux ; les Orientaux eux-mêmes ne peuvent être admis ni aux monastères Latins ni aux 
monastères d’un rite différent sans la permission (licentia) du Siège Apostolique ». Voir 
Nuntia, 6 (1978), 44 (c. 2). 
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temps, durant les discussions du groupe au sujet de la norme qui visait pré- 
venir un appauvrissement croissant des membres des diverses Églises sui 
iuris, l’Église latine devait avoir été considérée*?. D’après la Note Explica- 
tive du Conseil Pontifical, ceci est certainement une situation où l’expression 
« Église sui iuris » inclue l’Église latine dans un sens analogique. L'inter- 
prétation qui doit être faite des canons 451 et 517 $2 doit donc être claire. 
Sans la permission du Siège Romain, un catholique oriental est admis illé- 
galement au noviciat d’un institut religieux d’une autre Église sui iuris, ou 
même de l’Église latine. De façon similaire, un catholique latin ne peut pas 
être admis licitement au noviciat d’un institut religieux d’une Église orientale 
catholique sans la permission du Siège Apostolique Romain. Toutefois, les 
mêmes normes qualifient la règle générale si le candidat au noviciat est 
destiné à une province ou à une maison inscrite dans son Église selon le 
canon 432 du CCEO. En ce cas, il n’y a pas d’empéchement à la licéité. 


2.2.2 — Célébration interrituelle des sacraments 


La Note Explicative du Conseil Pontifical indique clairement que c’est 
dans le contexte des relations interecclésiales que l’Église latine est inclue 
implicitement par analogie à chaque fois que le Code oriental utilise l’ex- 
pression « Église « sui iuris ». Il n’y a peut-être pas meilleure manifestation 
de ces relations interecclésiales que la célébration interrituelle des sacre- 
ments. Dans une deuxième série de normes orientales qui seront considérées 
dans cette partie, l’Église latine est logiquement et implicitement inclue 
parmi les différentes Églises sui iuris où ces normes permettent une telle 
célébration interrituelle. Toutefois, étant donnée la prémice de base élaborée 
ci-haut (voir Partie 2.1.2), il est aussi logique que ces normes soient généra- 
lement liturgiques et s’adressent seulement aux Églises orientales catho- 
liques. Par conséquent, il est rare de trouver une norme qui implique l’Église 
latine dans un sens actif en prescrivant une obligation. Nous retrouvons un 


33 En faisant rapport des délibérations du Coetus au sujet du canon 2 (maintenant le c. 451 du 


CCEO), le relateur a dit : « Dans le deuxième canon, on fait référence aux candidats d’un 
rite différent du rite auquel appartient le monastère. Les discussions se sont prolongées. 
Certains voudraient que cette différence rende invalide l’admission au noviciat si cette 
admission n’est pas précédée par une dispense de la part de l’autorité suprême du rite du 
candidat, dans le but de rendre plus difficile l’appauvrissement de bons membres à cause de 
leur entrée dans des monastères d’un autre rite. Toutefois, d’autres auraient une opinion 
différente au sujet de ces restrictions tout en faisant appel à la liberté des personnes humaines 
et alors les restrictions adressent seulement la non licéité. Les deux avis reçoivent le même 
nombre de votes et ceci explique pourquoi le canon est retourné en vue d’une étude plus 
approfondie, en deux versions alternatives. Voir Nuntia, 6 (1978), 43. 
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exemple dans le canon 678 $ 1 du CCEO ; ce canon sera examiné en pre- 
mier. 


Toutefois, il y a d’autres normes orientales qui traitent de la question des 
sacrements par exemple les canons 537 $2, 748 $2 et 752 qui impliquent 
l'Église latine dans un sens passif, c’est-à-dire, que les autorités orientaux 
dans ces cas doivent avoir à l’esprit les candidats à l’ordination des autres 
Église sui iuris, incluant l’Église latine. Les canons n’obligent pas l’Église 
latine puisqu'il y a déjà des normes latines parallèles en place (CIC cc. 1021 
et 1015 $2) qui obligent les autorités latines en ce qui a trait aux candidats 
orientaux à l’ordination. Le canon 748 $2 du CCEO est la deuxième norme 
discutée ci-dessous. 


Plusieurs normes liturgiques orientales, par exemple les canons 403 $ 1, 
701, 707 $2, 717, 746 $2, 831 $ 1, 3°, et 883 §2 sont uniques au Code orien- 
tal mais ils impliquent seulement l’Église latine dans un sens passif. Par 
exemple, dans la troisième norme qui sera examinée dans cette partie, le canon 
701 du CCEO dit effectivement qu’un presbytre oriental qui invite des prêtres 
d’une autre Église sui iuris incluant l’Église latine à concélébrer doit avoir une 
juste cause et doit recevoir la permission de l’évêque éparchial. Tandis qu’il y 
a une relation entre les Codes oriental et latin, ils sont séparés et sont des 
systèmes juridiques distincts ce qui veut dire que les normes liturgiques ou 
autres normes uniques d’un Code ne peuvent pas être imposées sur l’autre. 
Toutefois, si un évêque latin voyait le canon 701 du CCEO comme avanta- 
geux, il pourrait l’incorporer dans le droit particulier de son diocèse. Toutefois, 
à part la possibilité d’avoir recours au canon 701 dans des cas individuels pour 
combler la lacuna qui se trouve au Code latin (voir CIC c.19) il semblerait que 
la seule façon définitive d'appliquer ces normes uniques orientales à l’Église 
latine serait via l'intervention du Législateur ou du Conseil Pontifical pour les 
Textes Législatifs. (voir CCEO c. c. 1498 §1; CIC c. 16 §1)*. 


Le canon 678 $ 1 est unique au Code oriental et il est un exemple d’une 
norme qui a trait aux sacrements et qui oblige l’Église latine dans un sens 
actif. Elle établit que, alors que la permission est requise pour baptiser sur le 
terrain d’un autre, un curé ne peut pas refuser cette permission à un prêtre 
d’une autre Église sui iuris dans laquelle la personne qui sera baptisée sera 
inscrite. Le canon 678 $ 1 dit : 


Dans le territoire d’autrui, il n’est permis à personne d’administrer le bap- 
tême sans la permission requise ; cependant, le curé d’une différente Eglise 


34 Pour un exposé plus complet au sujet des onze normes orientales au sujet de la célébration 
interrituelle des sacrements mentionnées ci-haut, voir ABBASS, The Eastern Code (Canon 1), 
196-217. 
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sui iuris ne peut pas refuser cette permission à un prétre de l’Église sui iuris 
à laquelle doit être inscrite la personne à baptiser. 

Dans le PCCICOR, le Coetus de sacramentis a proposé la première 
ébauche de cette norme sous la forme du canon provisoire 4 $ 1. Il a établi 
ce qui suit : « Dans le territoire d’un autre, il n’est pas licite d’administrer 
le baptême sans la permission requise ; cette permission ne peut pas être 
refusée par le curé d’un rite différent (diversi ritus) à un prêtre qui est présent 
et qui est du même rite que la personne qui sera baptisée »*. Faisant un 
rapport sur les discussions du groupe et la logique derrière la norme, le 
Chorévèque Moussa Daoud a dit : « Mais les mots ‘diversi ritus’ ont retenu 
l’attention du groupe. Incluent-elles aussi le rite Latin ? L’ancien texte- base 
trouvait nécessaire d’ajouter ‘latini quoque’ et ‘latino non excepto.’ Notre 
groupe, imbu des idées d’égalité entre les rites, et voulant éviter toute discri- 
mination, déclare par une note jointe au texte du nouveau canon 4 que ces 
paroles incluent le rite latin lui-même, et nous dispensent de devoir ajouter 
chaque fois ‘latini quoque’ »*. 

L'utilisation répétée de l’expression « Église sui iuris » dans le canon 678 
$ 1 laisse supposer clairement l’Église latine de deux façons. Étant donné 
l’histoire législative de la norme, il est évident que l’utilisation première de 
l'expression oblige implicitement l’Église latine dans un sens actif. Les curés 
latins ainsi que les curés orientaux, ne doivent pas refuser la permission à un 
prêtre de n’importe quelle autre Église sui iuris à laquelle la personne qui 
sera baptisée sera inscrite d’administrer le baptême, incluant l’Église latine. 
Donc, alors que le canon 678 $ 1 est unique au Code oriental, il est une 
norme qui, faisant partie du Corpus Iuris Canonici de l’unique Église catho- 
lique, doit aussi être considérée comme faisant partie de la législation cano- 
nique latine. 


La deuxième norme qui sera examinée, le canon 748 $2 du CCEO, 
contient aussi l'expression « Église sui iuris » et considère implicitement 
l'Église latine, mais seulement dans un sens passif. Comme son canon paral- 
léle du CIC, le canon 1015 $2, le canon 748 $2 établit, comme règle géné- 
rale, qu’un évêque ne peut pas licitement ordonner un sujet qui est inscrit à 
une autre Église sui iuris’. Le canon 748 $2 dit : 

Un Évêque éparchial ne peut ordonner qu’avec la permission du Siège Apos- 
tolique un candidat qui est son sujet, mais qui est inscrit à une autre Église 


35 Nuntia, 4 (1977), 21 (c. 4 $1). 

3% Ibid. 

37 Lec. 1015 $2 du CIC dit : « L'Évéque propre, qui n’est pas empêché par une juste cause, 
ordonnera lui-même ses sujets ; mais il ne peut ordonner licitement un sujet de rite oriental 
sans un indult apostolique ». 
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sui iuris ; mais s’il s’agit d’un candidat qui est inscrit à l’Église patriarcale 
et qui a domicile ou quasi-domicile dans les limites du territoire de cette 
même Eglise, le Patriarche aussi peut concéder cette permission. 


Malgré le fait que le canon 748 $2 contient l’expression « Église sui iuris », 
il devrait être clair que cette norme n’oblige d’aucune façon implicitement 
les évéques latins puisqu’ils ont déjà une norme parallèle correspondante 
dans le canon 1015 du CIC. En plus, il n’y a rien dans l’histoire législative 
du canon 748 $ 2 qui indiquerait que la norme orientale oblige implicitement 
l'Église latine dans un sens actif. Toutefois, dans un sens passif, l’expres- 
sion « Église sui iuris » pourrait impliquer l’Église latine dans le cas rare 
d’un membre de l’Église latine, sujet d’un évêque de l’Église orientale, qui 
devient candidat à l’ordination. Sans la permission requise par le canon 748 
$2, l’évêque oriental ne peut pas ordonner un candidat qui est son sujet mais 
qui est inscrit dans une autre Église sui iuris, incluant l’Église latine. 


La troisième norme, le canon 701, est unique au Code oriental et traite de 
la concélébration de la Divine Eucharistie (Messe) parmi des évêques et des 
prêtres de différentes Églises sui iruis. Étant donné la Note Explicative et le 
contexte interecclésial évident de cette norme, elle est sans doute un autre 
canon dans laquelle l’utilisation de l’expression « Église sui iuris » impli- 
quera implicitement l’Église latine. Le canon 701 dit : 

La concélébration entre Évêques et prêtres de diverses Églises sui iuris peut 
être faite avec la permission de l’Evéque éparchial pour un motif juste, sur- 
tout pour favoriser la charité et manifester l’union entre les Églises ; tous 
suivront les prescriptions des livres liturgiques du premier célébrant, en évi- 
tant tout syncrétisme liturgique, avec le souhait qu’ils gardent les vêtements 
liturgiques et les insignes de leur Église sui iuris. 


Le canon 701 est une norme distinctement orientale et ne peut pas simplement 
être imposée à l’Église latine. Elle s’adresse aux évêques et aux presbytres des 
Églises orientales catholiques et est en accord avec plusieurs normes orientales 
qui promeuvent le thème de la communion interecclésiale. Aussi en accord 
avec le fait que le canon 701 est une norme orientale, la Congrégation pour les 
Églises Orientales a émis une Instruction au sujet de l’application des normes 
liturgiques qui se trouvent dans la nouvelle législation orientale. En ce qui a 
trait au canon 701, le numéro 57 de l’Instruction dit : 
Le canon 701 du Code des Canons des Églises Orientales établit la manière 
selon laquelle une concélébration parmi évêques et prêtres des différentes 
Églises sui iuris doit être célébrée. À ce sujet, on met l’emphase sur la 
recommandation pour éviter tout syncrétisme liturgique et pour garder les 


38 Voir Nuntia, 7 (1978), 53 et 56 (c. 5 $2) ; Nuntia, 10 (1980), 32 (c. 79 $2) ; Nuntia, 15 
(1982), 45 (c. 79 $ 2) et Nuntia, 24-25 (1987), 137 (c. 743 $2). 
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vêtements et insignes liturgiques de l’Église sui iuris. Voilà une manière très 
éloquente de souligner la variété de traditions ecclésiales et de leur unité 
dans l’Église. Ceci est un symbole signifiant de l’unité future dans la diver- 
sité et un instrument pour sauvegarder les Églises orientales et leur spécifi- 
cité contre toute assimilation, spécialement là où elles sont en minorité*”. 


Dans l’iter du canon 701 ou dans l’Instruction rien n’indique que la 
norme, qui contient l’expression « Église sui iuris » oblige automatiquement 
l'Église latine“. Par exemple, si un prêtre latin invite des prêtres de diffé- 
rentes Églises orientales catholiques à concélébrer avec lui dans sa paroisse, 
il n’est pas obligé en vertu du canon 701 de démontrer juste cause et obtenir 
la permission de son évêque. Le canon 701 implique l’Église latine implici- 
tement dans un sens passif. Si un prêtre oriental catholique invite des prêtres 
d’autres Églises sui iuris, incluant l’Église latine, à concélébrer avec lui dans 
sa paroisse, le prêtre oriental est obligé de démontrer une juste cause et de 
recevoir la permission de l’évêque éparchial. En ce cas, le prêtre oriental doit 
présider la célébration selon ses propres livres liturgiques et les concélé- 
brants, incluant le prêtre latin, porteront préférablement les vêtements et les 
insignes de leur Église sui iuris propre. Toutefois, le canon 701 pourrait 
devenir normatif pour un diocèse latin si l’évêque latin l’inclue dans le droit 
diocésain. À part d’invoquer le canon 19 du CIC, dans des cas individuels, 
pour appliquer le canon 701 pour combler la lacunae législative dans le Code 
latin, le canon 701 pourrait aussi devenir normatif pour l’Église Catholique 
entière si le Législateur intervenait à cet effet. 


2.2.3 — Collaboration interecclésiale 


Les Codes oriental et latin offrent des normes parallèles au sujet de la 
collaboration au niveau éparchial (diocésain) et même au niveau interé- 
parchial (interdiocésain). Toutefois, le Code oriental est unique en ce qui a 
trait à plusieurs normes au sujet de la collaboration parmi les diverses Église 
catholiques sui iuris. Ces normes, qui contiennent l’expression « Église sui 
iuris », peuvent étre divisées en trois groupes et sont traitées dans cette par- 
tie. Dans la première série de normes, l’établissement de structures de colla- 
boration en ce qui concerne les évéques est suggéré par la formule : collatis 
consiliis cum episcopis Eparchialis aliarum Ecclesiarum sui iuris, qui in 
eodem territorio potestatem suam exercent (après avoir consulté les évêques 


39 Instruction, 50. 


4 Pour l’ iter du canon 701, voir Nuntia, 4 (1977), 32-33 et 38 (c. 4) ; Nuntia, 10 (1980), 
24-25 (c. 36) ; Nuntia, 15 (1982), 27 (c. 36) ; Nuntia, 24-25 (1987), 130 (c. 698) et Nuntia, 
27 (1988), 56 (c. 698). 
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éparchiaux des autres Églises sui iuris qui exercent leur pouvoir sur le même 
territoire)*!, Une deuxième série de normes vise à promouvoir la communion 
interecclésiale en exigeant que les structures orientales déjà établies prennent 
en considération la présence d’autres Églises sui iuris sur le même territoire 
ou en permettant leur participation via une consultation sur certains points 
d'intérêt commun. Dans la troisième série de normes, encore d’autres canons 
prévoient la collaboration interecclésiale via l'embauche du personnel parmi 
les membres d’autres Église sui iuris. En vertu de l'interprétation que la Note 
Explicative du Conseil Pontifical a donné au canon 1 du CCEO dans ces 
contextes interecclésiaux, il est évident que ces normes intentent implicite- 
ment d’inclure les efforts collaboratifs de l’Église latine ainsi que des Églises 
orientales catholiques sui iuris. 


2.2.3.1 — Structures de collaboration interecclésiale 


Dans sa lettre apostolique de 2001 Novo millennio ineunte (no. 45), Jean 
Paul II préconise vivement qu'il doit y avoir une utilisation accrue des struc- 
tures de collaboration prévues par le droit canonique pour soutenir et renfor- 
cer la communion ecclésiale. Sans doute, le pape pensait aux structures 
catholiques déjà prévues dans le code latin ainsi que dans le code oriental 
qui avait été promulgué plus récemment. Sa Sainteté dit : 


Les lieux de la communion doivent être entretenus et étendus jour après jour, 
à tout niveau, dans le tissu de la vie de chaque Église. La communion doit 
ici clairement apparaître dans les relations entre les Évêques, les prêtres et 
les diacres, entre les Pasteurs et le peuple de Dieu tout entier, entre le clergé 
et les religieux, entre les associations et les mouvements ecclésiaux. Dans 
ce but, les organismes de participation prévus par le droit canonique ... 
doivent toujours être mieux mis en valeur?, 


Étant donné les limites de ce travail, il n’est pas possible de traiter tous les 
canons du CCEO qui promeuvent les structures de collaboration entre les Églises 
sui iuris. Nous soulignons trois normes dont l’histoire législative suggérait déjà 
l'inclusion de l’Église latine dans leur référence à « Église sui iuris »%. 


41 Malgré que le c. 405 du CCEO suggère aussi une structure potentielle de collaboration parmi 


les Églises sui iuris incluant l’Église latine, il s'adresse spécifiquement aux laïcs et ne doit 
donc pas être considéré ici. 
4 Jonn PAUL II, Novo millennio ineunte, January 6, 2001 : AAS, 93 (2001), 266-309. 
BA date, seize normes ont été identifiées : CCEO cc. 84 $ 1 ; 202 ; 322 $ 1 ; 330 $2 ; 33282; 
333 ; 343 ; 405 ; 622 $1 ; 720 $3 ; 784; 792 ; 904 $2 ; 1013 §2; 1068 $ 1 and 1405 $3. 
Pour une étude initiale de douze de ces normes, voir J. ABBASS, “The Eastern Code at the 
Service of Interecclesial Communion,” dans CLSAP, 68 (2006), 65-86. Pour une étude 
détaillée des seize normes voir ABBASS, The Eastern Code (Canon 1), 220-247. 


66 STUDIA CANONICA | 1, 2016 


La première norme, le canon 84 $ 1, prescrit que les patriarches orientaux 
catholiques et leurs évéques, en consultation avec les patriarches et évéques 
des autres Églises sui iuris qui exercent leur pouvoir dans le méme territoire, 
doivent promouvoir parmi eux ainsi que parmi leurs fidèles, des efforts de 
coopération et des forums qui rendront plus forte l’unité entre les Églises. Le 
canon 84 $ 1 dit : 


Le Patriarche aura le plus grand soin à ce que soit lui-même, soit les Évêques 
éparchiaux de l’Église à la tête de laquelle il est, après s’étre concertés, 
surtout dans les assemblées prévues par le droit, avec les Patriarches et les 
Évêques éparchiaux des autres Églises sui iuris qui exercent leur pouvoir 
dans le même territoire, promeuvent l’unité d’action entre eux et les autres 
fidèles chrétiens de toute Église sui iuris et unissent leurs forces pour sou- 
tenir les œuvres communes afin de faire progresser plus aisément le bien de 
la religion, de protéger plus efficacement la discipline ecclésiastique ainsi 
que de favoriser d’un commun accord l’unité de tous les chrétiens. 


À l’intérieur de PCCICOR, le groupe d’étude spécial qui s’occupait de la 
denua recognitio du schéma qui contenait la norme a décidé de qualifier 
l'expression « Églises sui iuris » en ajoutant une référence explicite à 
l'Église latine“. Subséquemment, par contre, le Coetus de coordinatione a 
omis cette référence explicite dans le canon. Alors que le rapport écrit du 
déroulement de la rencontre du PCCICOR ne rapporte aucune raison pour 
cette omission, il est presque impossible de croire que l'exclusion de l’Église 
latine de la portée collaborative et de la signification que le canon 84 $1 
transmet à toutes les Églises sui iuris sur le même territoire était intention- 
nelle. En effet, il est plus probable que le Coetus de coordinatione a consi- 
déré la mention explicite de l’Église latine comme n'étant pas nécessaire. 
Étant donné le contexte et le but de la norme, l’inclusion et la consultation 
des évêques latins sont nécessairement impliquées“. La Note Explicative du 
Conseil Pontifical affirme cette interprétation. 


45 Voir Nuntia, 22 (1986), 64 (c. 52 $1). Le canon 52 $ 1 se lisait comme suit : « Le patriarche 
doit prendre grands soins afin que lui et les hiérarques de l’Église à laquelle il préside, après 
une consultation avec les patriarches et les hiérarques des autres Églises sui iuris, incluant 
l'Église latine, exercent leur pouvoir sur le même territoire spécialement dans les assemblées 
établies par le droit, fassent la promotion de l’unité d’action entre eux, les clercs et les 
fidèles chrétiens inscrits à n’importe quelle Église sui iuris, et, malgré leurs efforts concer- 
tés, soutiennent des œuvres communes qui ont l’intention de faire la promotion de bonne 
religion, de protéger effectivement la discipline ecclésiastique et aussi de favoriser harmo- 
nieusement l’unité de tous les chrétiens ». 

46 Voir aussi : Dimitrios SALACHAS, “Le Chiese patriarcali,” dans Pio V. PINTO, ed., Commento 
al Codice dei Canoni delle Chiese Orientali, Vatican City, Libreria Editrice Vaticana, 2001, 
95. Dans son commentaire sur le c. 84 $ 1, du CCEO, l’auteur dit : « Dans divers canons 
du CCEO, le souhait est exprimé de voir le droit particulier établi via le‘collatis consiliis 
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La deuxième norme, le canon 720 $3, présente un autre exemple de la 
collaboration interecclésiale qui pourrait prendre une forme institutionnelle 
ou structurale. Selon la norme, si une « nécessité grave » existe, l’absolution 
générale peut être donnée à plusieurs pénitents ensemble sans confessions 
individuelles a priori”. En ce qui a trait à la compétence requise pour décider 
si, Oui ou non, une telle nécessité existe, le canon 720 $3 dit : 

Juger si une telle nécessité grave existe appartient à l’Evéque éparchial qui, 
après échange d’avis avec les Patriarches et les Évêques éparchiaux d’autres 
Églises sui iuris exerçant leur pouvoir dans le même territoire, peut déter- 
miner, même par des prescriptions générales, les cas de telle nécessité. 


À l’intérieur de PCCICOR, les rédacteurs de l’ébauche expliquent la logique 
de cette norme. Ils disent : 


À part le cas de danger de mort ou autre nécessité grave, « l’absolution 
générale » ne peut pas être donnée excepté selon les normes du droit parti- 
culier établit par l’autorité législative de chaque Église sui iuris. En rédigeant 
ces normes, en ce qui a trait à ce canon, une considération du bien commun 
des fidèles et d’un écuménisme sain est requise, après avoir consulté avec 
les hiérarques des autres rites, les hiérarques Orthodoxes non exclus‘. 


En aucun temps dans l’iter rapporté au sujet de ce canon, il n’a été question 
de la consultation de l’évêque avec d’autres évêques incluant les orthodoxes“. 
Donc, alors que l’évêque éparchial a la compétence pour décider des circons- 
tances dans lesquelles une nécessité grave existe pour accorder l’absolution 
générale, il peut aussi opter pour discerner ces situations après avoir consulté 
avec les évêques d’autres Églises sui iuris qui exerce leur pouvoir sur le même 
territoire. Dans la perspective d’un cecuménisme sain, rien n’empêche l’évêque 
oriental de consulter un évêque orthodoxe local au sujet de la question si, oui 
ou non, une grave nécessité existe pour accorder l’absolution générale. Si c’est 
vrai, alors bien certainement la norme doit aussi signifier implicitement qu’un 


cum Episcopis eparchialibus aliarum Ecclesiarum’ , c’est-à-dire, en accord avec les évêques 
éparchiaux des autres Églises sui iuris impliqués, incluant l’Église latine ». 

47 Comme le c. 961 $ 1, 2° du CIC, le c. 720 $2, 2° du CCEO dit : « S’il y a une grave néces- 
sité, c’est-à-dire si, compte tenu du nombre des pénitents, il n’y a pas assez de prêtres dis- 
ponibles pour administrer le sacrement de pénitence à chacun des pénitents dans un temps 
convenable de sorte que, sans qu’il y ait faute de leur part, ils seront forcés d’être privés 
pendant longtemps de la grâce sacramentelle ou de la réception de la Divine Eucharistie ; 
mais la nécessité n’est pas considérée comme suffisante lorsque des confesseurs ne peuvent 
pas être disponibles pour le seul motif du grand afflux de pénitents, tel qu’il peut se produire 
pour une grande solennité ou un grand pèlerinage ». 

48. Nuntia, 10 (1980), 9. 

4° Voir Nuntia, 6 (1978), 61 (c. 2 $ 3) ; 15 (1982) 35-36 (c. 54 $3) ; 24-25 (1987) 133 (c. 716 
$3) ; 27 (1988) 57 (c. 716 $3) et 28 (1989) 24 (c. 716 $$3-4). 
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évêque oriental doit aussi conférer au sujet de la même question avec un 
évêque latin, parmi d’autres évêques catholiques qui exercent leur pouvoir sur 
le même territoire. Étant donné ce contexte qui peut favoriser l’unité d’action 
en ce qui a trait à une question pastorale importante pour toute l’Église catho- 
lique, l’utilisation de l'expression « Église sui iuris » dans le canon 720 $3 
inclue sans aucun doute, l'Église latine. 


La troisième norme, le canon 1013 $ 2, stipule que, sur le même territoire, 
patriarches et évêques de différentes Églises sui iuris doivent travailler 
ensemble pour établir une règle uniforme qui traite de la taxation et des 
offrandes ecclésiastiques. Le canon 1013 $2 dit : « Les Patriarches et les 
Évêques éparchiaux des diverses Églises sui iuris qui exercent leur pouvoir 
dans le même territoire veilleront à ce que soit établie, d’un commun accord, 
une même règle relative aux taxes et aux offrandes ». Durant la révision de 
la norme à l’intérieur de PCCICOR, la proposition suivante a été faite : 
« Nous conseillons vivement que chaque rite soit responsable de désigner 
les taxes et les offrandes en ce qui a trait aux services et aux pratiques litur- 
giques selon leur coutume propre »*°. Alors que la réponse du groupe spécial 
visait la sauvegarde de la compétence de chaque Église sui iuris, il a aussi 
indiqué implicitement que les évêques latins étaient aussi inclus dans la por- 
tée de cette norme. Le groupe a dit : 

(La proposition) n’est pas acceptée, en principe, alors qu'il serait mieux de 
dire « eadem regula taxarum aut oblationum » sur un territoire donné et, en 
méme temps, sauvegardant la compétence de chaque Église sui iuris. Le 
consulteur a aussi observé que « pour les Orientaux en Occident, il est 
approprié qu’ils consultent avec les évéques Latins » serait ainsi satisfait?!. 


Le canon 1013 $2 est donc une autre norme qui offre un forum potentiel pour 
la coopération interecclésiale. Étant donné son histoire législative, il est clair 
que le canon prescrit implicitement les efforts unis et des évêques orientaux et 
des évêques latins sur le même territoire pour en arriver à une entente com- 
mune au sujet des taxes et des offrandes pour les services ecclésiastiques. Dans 
ce contexte des relations interecclésiales, l’utilisation de l'expression « Église 
sui iuris » dans le canon 1013 $2 implique assurément aussi l’Église latine. 


2.2.3.2 — Consultation interecclésiale 


Les quelques normes dont nous allons traiter, tout en s’adressant aux 
autorités supérieures des Eglises orientales catholiques, invitent ces autorités 


50 Nuntia, 18 (1984), 50 (c. 84 $2). 
5! Ibid. 
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à impliquer, soit dans un sens passif ou dans un sens actif, les autres Églises 
sui iuris Sur leur territoire ou dans leur région géographique. Parmi les sept 
normes qui sont identifiées dans cette section, seulement trois seront traitées 
ici”. Les deux premières normes veulent impliquer, dans un sens passif, les 
autres Églises sui iuris d’une région en les prenant en considération avant la 
prise de décisions. La dernière norme veut impliquer, dans un sens actif, les 
autres Églises sui iuris dans une région particulière en invitant leur partici- 
pation ou leur conseil en ce qui a trait à d’autres questions qui exigent une 
décision. Si l’Église latine est présente sur ces territoires, il semblerait que 
sa participation est sans doute implicite dans le contexte de chaque cas. 


La première norme, le canon 880 $ 2, répète essentiellement OE 19 en 
rappelant le devoir des hiérarques orientaux d’observer précisément leur rite 
propre en accord avec les canons 40 $1 du CCEO?3. Le canon 880 $2 dit : 

La compétence d’instituer, de transférer ou de supprimer des jours de féte 
et de pénitence propres à chacune des Églises sui iuris revient aussi à l’au- 
torité à laquelle il appartient d’établir le droit particulier de ces Églises, 


cependant en tenant dûment compte des autres Églises sui iuris et restant 
sauf le can. 40 $ 1. 


Selon le 880 $2, la compétence d’instituer, transférer ou supprimer les 
jours de fêtes et les jours de pénitence propres des Églises orientales catho- 
liques sui iuris appartient à l’autorité compétente pour établir le droit parti- 
culier. Dans des termes concrets, cela veut dire le synode des évêques dans 
les Églises patriarcales et archiépiscopales majeures (CCEO c. 110 $1), le 
conseil des hiérarques dans les Églises métropolitaines (CCEO c. 167 § 1), 
et les hiérarques responsables pour les autres Églises sui iuris (CCEO c. 176). 
Alors que ces autorités doivent prendre les plus grands soins afin d’observer 
précisément leurs rites propres (CCEO c. 40 $ 1), ils doivent instituer, trans- 
férer ou supprimer les jours de fêtes ou les jours de pénitence seulement 
après avoir tenu compte des autres Églises sui iuris. Étant donné le contexte 
et le texte de la source du canon 880 $ 2, il semble logique que cette norme 
a l’intention d’inclure les autres Églises sui iuris qui sont présentes sur le 
territoire. À part les autres Églises orientales catholiques, le canon 880 $2 


52 Pour un exposé plus détaillé de ces sept normes, voir ABBASS, The Eastern Code (Canon 


1), 247-258. 

OE 19 dit : « Il appartient au seul concile cecuménique ou au siège apostolique d’établir 
pour l’avenir, de transférer ou de supprimer les jours de fêtes communs à toutes les Églises 
orientales. Quant aux fêtes de chaque Église particulière, les établir, transférer or supprimer 
incombe, à côté du siège apostolique, aux synodes patriarcaux ou archiépiscopaux, mais en 
tenant compte de toute la région et des autres Églises particulières ». Pour la traduction 
française, voir Vatican IT : les seize documents conciliaires, 517. 
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inclut évidemment l’Église latine même si il n’y a aucune indice dans son 
histoire législative qui nomme explicitement l’Église latine ou n'importe 
quelle autre Église orientale catholique sui iuris. Donc, alors que le canon 
880 $2 exige que l’on tienne compte de l’Église sui iuris, incluant l’Église 
latine, rien dans la norme empêche les hiérarques orientaux d’impliquer plus 
activement et avec plus de collaboration les autres Églises en sollicitant leur 
rétroaction ou leur opinion en ce qui a trait aux changements des jours de 
fêtes ou des jours de pénitences des Églises orientales. 


Dans la deuxième norme, le canon 140 établit l’assemblée patriarcale en 
tant que groupe consultatif en vue d’assister le patriarche et le synode des 
évêques d’une Église patriarcale pour traiter des questions d’importance 
majeure pour le bien commun non seulement de cette Église mais aussi pour 
le bien commun de tout le territoire où existent d’autres Églises sui iuris. 
Le canon 140 dit : 


L'assemblée patriarcale est un conseil consultatif de toute l’Église à la tête 
de laquelle est le Patriarche, qui apporte une aide au Patriarche et au Synode 
des Évêques de l’Église patriarcale dans les affaires de grande importance 
qui doivent être traitées surtout pour adapter les formes et les moyens de 
l’apostolat ainsi que la discipline ecclésiastique aux circonstances de temps 
et au bien commun de l’Église propre, en tenant aussi compte du bien com- 
mun de tout le territoire où existent plusieurs Églises sui iuris. 


Il est clair que l’assemblée patriarcale doit aussi tenir compte du bien 
commun de tout le territoire où les autres Églises sui iuris sont présentes. 
Toutefois, ceci peut vouloir dire plus qu’un rôle passif à l’assemblée pour 
ces Églises. Étant donnée la source qui a inspiré le canon, il se peut fort bien 
qu'il ait visé un rôle avec plus de collaboration pour ces Églises sui iuris. 
Sa source, Christus Dominus (CD) 38 (6), dit : 


Il est instamment recommandé aux prélats des Églises orientales, réunis en 
synode pour promouvoir la discipline de leur Église propre et encourager 
plus efficacement les œuvres destinées au bien de la religion, de tenir éga- 
lement compte du bien commun de l’ensemble du territoire, là où existent 
plusieurs Églises de rites différents ; ils provoqueront à cet effet des 
échanges au cours de réunions interrituelles, selon les règles à établir par 
l'autorité compétente**, 


De plus, CD 38 (6) est une source officielle pour le canon 322 $ qui gou- 
vernent les assemblées des hiérarques. Dans cette norme, tel que mentionné 
dans la partie 4.1, les ordinaires locaux de l’Église latine sont nommés expli- 
citement parmi les membres potentiels d’une telle assemblée. Dans le 
contexte du canon 140, il semble qu'il est raisonnable de conclure que 


5% Pour la traduction française, voir Vatican II : les seize documents conciliaires, 329. 
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l'Église latine, dans un sens analogue, est aussi inclue parmi les « Églises 
sui iuris ». Parlant strictement, alors que la norme exige seulement que les 
Églises sui iuris soient tenues en ligne de compte, incluant l’Église latine, 
il est raisonnable de suggérer que le rôle des Églises sont davantage en col- 
laboration tel que suggéré dans Christus Dominus. De fait, la prochaine 
norme que nous allons considérer, le canon 143 $ 3, dit expressément que les 
personnes d’autres Églises sui iuris peuvent être invitées à participer active- 
ment dans l’assemblée patriarcale. 


Dans la troisième norme, qui traite de la participation dans l’assemblée 
patriarcale d’une Église sui iuris, le canon 143 $3 prévoit cette possibilité 
pour des personnes provenant d’une autre Église sui iuris. La norme unique 
dit : « Des personnes d’une autre Église sui iuris peuvent être invitées à 
l’assemblée patriarcale et y prendre part selon les statuts. » Sans doute, les 
personnes d’une autre Église sui iuris invitées à participer à l’assemblée 
patriarcale incluent implicitement des personnes de l’Église latine. Il est inté- 
ressant de noter que durant la denua recognitio au sujet de ce canon, le 
groupe d’étude expert a présenté l’ébauche du canon 143 $4 « en vue de 
plus d'ouverture œcuménique »%5, Cette norme dit maintenant : « À l’assem- 
blée patriarcale peuvent également être invités quelques observateurs appar- 
tenant à des Églises ou des Communautés ecclésiales non catholiques ». 
Puisque le canon 143 $4 prévoit la participation d’observateurs des commu- 
nautés ecclésiales orthodoxe, protestante et non-catholique, alors il serait 
donc raisonnable que le canon 140 $3 vise implicitement la collaboration 
participative des fidèles d’autres Églises orientales ainsi que de l’Église 
latine, dans la promotion de la communion ecclésiale catholique. 


2.2.3.3 - Embauche interecclésiale du personnel ecclésiastique 


La troisième catégorie de normes, qui sont effectivement un autre genre 
de collaboration interecclésiale, permet l’embauche du personnel ecclésias- 
tique d’autres Églises sui iuris. Ceci inclurait les Églises orientales catho- 
liques sui iuris et impliquerait l’Église latine aussi. Étant donné que les 
consulteurs du PCCICOR ont fréquemment soulevé la problématique du 
manque de personnel parmi les Églises et éparchies, les trois normes consi- 
dérées ici sont des moyens possibles pour soulager le problème dans ces cas 
spécifiques. Même sans la formule « évêques éparchiales de diverses 


55 Nuntia, 22 (1986), 102-103 (c. 115 $4). 
% Pour un exposé plus complet de ces trios normes, voir ABBASS, The Eastern Code (Canon 
1), 258-263. 
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Églises sui iuris qui exercent leur pouvoir sur le méme territoire, » les 
normes peuvent étre interprétées pour permettre l’embauche du personnel 
requis à partir des Églises sui iuris. Dans la même perspective de la collabo- 
ration ecclésiastique et soutenu par la Note Explicative de 2011, il est clair 
que l’Église latine doit aussi étre inclue dans l’expression « Église sui iuris » 
dans les normes suivantes. 


Premièrement, le Code oriental (c. 247) et le Code latin (cc. 477 § 1/478) 
prescrivent des normes comparativement similaires en ce qui a trait à la nomi- 
nation du protosyncelle (vicaire général) et des syncelles (vicaires épiscopaux). 
Toutefois, il est ajouté uniquement dans le Code oriental, que l’évêque 
éparchial peut embaucher du personnel à partir d’une autre Église sui iuris 
pour combler ces offices. Le canon 247 $4 dit : « L'Évéque éparchial peut 
prendre le Protosyncelle et les Syncelles aussi d’une autre éparchie ou d’une 
autre Église sui iuris, avec le consentement cependant de leur Évéque 
éparchial ». Parce que le canon 247 $4 est unique au Code oriental et aux 
canons qui régissent les évêques orientaux, il n’est pas possible de l’ajouter 
tout simplement au Code latin et aux normes qui régissent les évêques latins. 
Un évêque latin observe les canons 477 $ 1 et 478 du CIC en ce qui a trait à 
la nomination d’un vicaire général et de ses vicaires épiscopaux. Toutefois, le 
canon 247 $4 du CCEO implique l’Église latine dans un sens passif. En appli- 
quant le canon 247 $4, un évêque oriental peut bien décider de nommer son 
protosyncelle ou syncelle non à partir d’une autre éparchie mais plutôt d’une 
autre Église sui iuris, incluant l’Église latine. Cette interprétation inclusive est 
cohérente avec la caractéristique de la collaboration interecclésiale du Code 
oriental et concorde avec la Note Explicative de 2011. 


Deuxièmement, si la hiérarchie d’une Église orientale catholique sui iuris 
a été établie dans un pays ou une région mais les groupes des fidèles de cette 
Église demeurent isolés et sans curé propre, l’évêque éparchial de ces fidèles 
doit désigner un curé d’une autre Église sui iuris pour eux. Au Canada et aux 
États-Unis, par exemple, là où les évêques orientaux catholiques sont respon- 
sables pour des vastes territoires, c’est souvent le cas. La norme applicable, 
le canon 916 $ 4, qui est unique au Code oriental, dit : 


Si les fidèles chrétiens d’une Église sui iuris n’ont pas de curé, leur Évêque 
éparchial désignera le curé d’une autre Église sui iuris, qui prendra soin 
d'eux comme curé propre, cependant avec le consentement de l’Évêque 
éparchial du curé à désigner. 


Le canon 916 $4, qui s’adresse et oblige les évêques orientaux, n’oblige pas 
les évêques latins simplement parce que l’expression « Églises sui iuris » appa- 
raît dans la norme. De plus, la norme est assurément unique aux Églises orien- 
tales catholiques puisque la question qu’elle réglemente, le manque d’un curé 


LE CODE ORIENTAL ET L'ÉGLISE LATINE 73 


propre, survient rarement dans l’Église latine. Parmi les curés qu’un évêque 
éparchial oriental peut désigner pour ces fidèles qui sont dans le besoin, pourrait 
être un curé de plusieurs Églises sui iuris, incluant l’Église latine, qui sont 
présentes là où sont les fidèles. Alors que les curés des autres Églises orientales 
catholiques sui iuris sont peut-être présents, ils ne sont peut-être pas aussi dis- 
ponibles que les curés latins plus nombreux qui ont reçu le consentement de 
leurs évêques diocésains. Dans le contexte de la collaboration interecclésiale, le 
canon 916 $4 souligne encore une fois la communion ecclésiale catholique. 


Troisièmement, le canon 1102 $ 1 prévoit le recrutement des juges et 
d’autre membres du personnel des tribunaux ecclésiastiques à partir de 
l'Église propre ou même d’une autre Église sui iuris. Il stipule : 

Les juges et tous les autres ministres des tribunaux peuvent être pris de 
n’importe quelle éparchie ou institut religieux ou société de vie commune à 
l'instar des religieux de la propre Église ou même d'une autre Église sui 
iuris, mais avec le consentement donné par écrit du propre Évêque éparchial 
ou du Supérieur majeur. 


En ce qui a trait à l’interprétation du canon 1102 $ 1, la norme est adres- 
sée aux évêques orientaux catholiques ; il n’y a pas de norme latine corres- 
pondante pour les évêques latins. Toutefois, le canon 1102 $ 1 implique 
l'Église latine dans le contexte du thème récurrent de la coopération interec- 
clésiale qui caractérise la législation orientale. Ainsi, un évêque oriental, par 
exemple, peut choisir des juges et d’autres membres du personnel du tribunal 
à partir d’une éparchie de son Église sui iuris ou même à partir d’une 
éparchie d’une autre Église sui iuris. Étant donnée la signification implicite 
de l'expression « Église sui iuris » qui doit inclure l’Église latine, un évêque 
oriental peut nommer des juges et des membres du personnel du tribunal à 
partir d’une éparchie de son Église ou à partir d’une éparchie (diocèse) d’une 
autre Église orientale ou même à partir de l’Église latine. L’évéque oriental 
peut aussi embaucher le personnel de son tribunal à partir des religieux ou 
des membres des sociétés de vie commune de son Église propre ou d’une 
autre Église orientale catholique sui iuris. Toutefois, dans le cas de l’Église 
latine, le même évêque oriental peut embaucher des religieux ou des membres 
de sociétés de vie apostolique mentionnées dans le canon 731 $2 du CIC, 
puisque ces derniers peuvent s’équivaloir avec les sociétés de vie commune, 
telles que définit dans le canon 554 $ 1 du CCEO””. Dans l’un ou l’autre cas, 


57 Pour une comparaison entre les sociétés orientales de vie commune à l'instar des religieux 


(CCEO c. 554 $ 1) et les sociétés latines de vie apostoliques, dont les membres vivent les 
conseils évangéliques par un certain lien (CIC c. 731 $2) voir J. ABBASS, The Consecrated 
Life : A Comparative Commentary of the Eastern and Latin Codes, Ottawa, Saint Paul 
University, 2008, 419-425. 
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l’évêque oriental nécessitera le consentement écrit de l’évêque éparchial 
(diocésain) ou du supérieur majeur en question. 


3 — Normes orientales concernant implicitement l’Église latine 
ex natura rei 


La Note Explicative de 2011 permet une application plus large du Code 
oriental à l’Église latine au moins en ce qui a trait aux canons orientaux dans 
lesquels l'expression « Églises sui iuris » est utilisée dans le contexte des 
relations interecclésiales mais ne limite pas cette application seulement à ces 
canons qui contiennent explicitement l'expression « Église sui iuris ». En 
effet, en faisant référence « aux autres canons du même Code (oriental) dans 
lequel elle (Église latine) est inclue implicitement », la Note semble ouvrir 
la porte à une compréhension encore plus large de la relation entre les Codes 
oriental et latin. Par exemple, même si un canon oriental ne contient pas 
l'expression « Église sui iuris », peut-il néanmoins obliger implicitement 
l'Église latine tout simplement à cause de la nature de la chose concernant 
les relations interecclésiales ? Malgré que la Note Explicative ne traite pas 
de cette logique, il semblerait certainement lui être ouverte. Donc, cette par- 
tie examinera quelques normes orientales et discutera si, oui ou non, elles 
peuvent implicitement concerner l’Église latine ex natura rei. Dans le 
contexte des relations interecclésiales, les normes traiteront de la célébration 
interrituelle des sacrements et de l’application d’un droit fondamental des 
fidèles chrétiens. 


3.1 - Le baptême selon les prescriptions liturgiques de l’Église sui iuris 
(CCEO c. 683) 


Avant qu’une personne soit baptisée, le rite selon lequel le baptême sera 
célébré doit être déterminé. Dans le contexte des Églises orientales catho- 
liques sui iuris, la réponse à cette question n’est pas toujours simple. Contrai- 
rement au Code latin, le Code oriental a établi une règle au sujet de cette 
question. Le canon 683 du CCEO dit : « Le baptême doit être célébré selon 
les prescriptions liturgiques de l’Église sui iuris à laquelle la personne à 
baptiser doit être inscrite selon le droit. » Maintenant, est-ce que l’expression 
« Église sui iuris » dans le canon 683 du CCEO s’applique implicitement à 
l'Église latine ? 

En tant que norme liturgique, le canon 683 s’adresse seulement aux 
Églises orientales catholiques et ne peut pas obliger l’Église latine seulement 
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parce que la norme contient l'expression « Église sui iuris ». Ceci est cohé- 
rent avec l’argument présenté dans la partie 2.1.4 ci-dessus. De plus, basé 
sur l’iter du canon 683 du CCEO, il semble évident que le contexte considéré 
par les rédacteurs de l’ébauche étaient les relations interecclésiales avec 
l'Église orthodoxe et non l’Église latine*%, Toutefois, ceci ne veut pas dire 
que l’Église latine est exclue quand la norme est observée et appliquée par 
des orientaux. Par exemple, quand un père maronite et une mère latine sont 
d’accord et demandent que leur enfant soit inscrit dans l’Église latine (CCEO 
c. 29 $ 1), le curé maronite se souviendra que le baptême doit être célébré 
selon les prescriptions liturgiques de l’Église latine. Dans un sens passif, 
alors, l'expression « Église sui iuris » inclue implicitement l’Église latine. 


Bien que le canon 683 du CCEO n’oblige pas l’Église latine en tant 
qu’ « Église sui iuris », il peut très bien concerner implicitement ou être appli- 
cable à l’Église latine ex natura rei. Par exemple, considérons le cas d’un 
couple oriental catholique roumain qui est confié à un curé latin. Le couple 
aimerait que leur ami, un prêtre roumain catholique de passage, célèbre le 
baptême de leur premier enfant selon le rite roumain. Puisque les deux parents 
sont roumains, l’inscription de l’enfant n’est pas prescrit par le canon 111 $1 
du CIC mais plutôt par le canon 29 § 1 du CCEO, qui prévoit que l’enfant sera 
inscrit dans l’Église du père. Quand le prêtre roumain demande au curé la 
permission de célébrer le baptême, le curé latin ne peut pas refuser selon le 
canon 678 $ 1 du CCEO (voir la partie 2.2.2. ci-dessus). Maintenant, en ce qui 
a trait à la célébration du baptême selon le rite roumain, est-ce que le canon 
683 devrait préoccuper le curé latin ? Malgré que le canon utilise l’expression 
« Églises sui iuris », et peut seulement faire référence ici aux livres liturgiques 
de l'Église orientale (roumaine) sui iuris, la norme doit être vue dans le 
contexte des relations interecclésiales. À partir de cette perspective, les deux 
Codes sont justement considérés comme étant des parties intégrales d’une 
entité de droit canonique pour le bienfait spirituel de tous les catholiques. Alors 


58 En faisant rapport des délibérations du coetus de sacramentis qui a rédigé la première 


ébauche du c. 683 du CCEO, le Chorévèque Moussa DAOUD écrit : « La variété de rites, 
qui en soi, est une richesse pour l’Église, ne pose pas moins, aux canonistes, de questions 
pratiques et complexes. On posait d’abord un principe général : on se demande déjà dans 
quel rite lui conférer le baptême. La réponse n’est pas si facile ... On posait d’abord un 
principe général : le baptême doit être administré selon le rite des parents. Mais on faisait 
des distinctions et on donnait les réponses suivantes : si les parents étaient de rites différents, 
mais tous deux catholiques, il fallait baptiser selon le rite du père ; si un seul des parents 
était catholique, il fallait baptiser selon le rite de cette partie catholique, puis enfin si la mère 
seule était catholique, et qu’on voulait baptiser selon le rite catholique correspondant au rite 
orthodoxe du père, il fallait la permission du hiérarque du lieu etc ... » Voir Nuntia, 4 
(1977), 24 (c. 10). 
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que les Codes sont séparés et distincts dans le contexte de cet exemple, le 
canon 683 du CCEO oblige implicitement le curé latin à qui est confié le 
couple roumain par la nature de la chose ex natura reið. 


3.2 — Diacres latins et les mariages des orientaux 
(CCEO c. 828 ; CIC c. 1108 $1) 


Selon le canon 828 du CCEO, les mariages valides sont ceux qui sont 
célébrés avec un rite sacré en la présence du hiérarque du lieu, curé du lieu 
ou prêtre avec la faculté, et au moins deux témoins ($ 1). Un rite sacré est 
définit comme étant « l’intervention d’un prêtre qui assiste et qui bénit » 
($2). Par contre, le canon 1108 $ 1 du CIC dit que les mariages sont valides 
lorsqu'ils sont contractés en la présence de l’ordinaire du lieu, ou le curé ou 
un prêtre ou un diacre délégué par l’un d’entre eux, qui assiste au mariage 
ainsi que deux témoins. Dans le contexte d’un mariage entre catholiques 
orientaux confiés aux soins d’un évêque latin (voir CCEO c. 916 $ 5), est-ce 
qu’un diacre latin peut être validement délégué pour bénir le mariage ? 


x 


Puisque des commentateurs ont répondu oui% et nonf! à cette question, un 
doute de droit est survenu qui, jusqu’au moment où une interprétation 
authentique sera faite, le doute doit étre résolu en faveur de la validité du 
mariage (voir : CCEO c. 1496 / CIC c. 14). 


Pendant ce temps, pour ajouter aux opinions déjà émises au sujet de cette 
question, il est vrai que, en faisant référence aux ministères d’un diacre, LG 29 


5 Cela ne veut pas dire que la célébration du baptême selon le rite oriental, tel que requis par 


le canon 683 du CCEO, est une norme ad validitatem. Il ne sera pas toujours possible d'as- 
surer la présence d’un prétre pour célébrer le baptéme selon les livres liturgiques de son 
Église sui iuris, et la célébration du baptême selon le rite latin par un curé latin serait cer- 
tainement valide. 

Voir, par exemple, Joseph PRADER, La legislazione matrimoniale latina e orientale : Pro- 
blemi interecclesiali, interconfessionali e interreligiosi, Rome : Edizioni Dehoniane, 1993, 
39 ; G. GALLARO, “Canon 1108 — Latin deacon assisting at marriage of two Eastern Catho- 
lics,” dans RR, (1995), 91 ; U. NAVARRETE, “Questioni sulla forma canonica ordinaria nei 
Codici latino e orientale”, dans Periodica de re canonica, 85 (1996), 506 (=NAVARRETE, 
“Questioni sulla” forma canonica) and Victor J. POSPISHIL, Eastern Catholic Church Law, 
2"4 ed., New York, St. Maron Publications, 1996, 574. Cependant, Prader a par la suite 
changé son opinion dans NEDUNGATT, Guide, 569-570 et dans la deuxième édition de son 
livre // matrimonio in Oriente e in Occidente, Rome, Pontifical Oriental Institute, 2003, 249. 
Voir, par exemple, D. SALACHAS, // sacramento del matrimonio nel nuovo diritto canonico delle 
Chiese orientali, Rome/Bologna : Edizioni Dehoniane, 1994, 200-201, note 43 ; C. FÜRST, 
“Probleme der Form der Eheschliefung von Orientalen oder mit Orientalen”, dans De process- 
sibus matrimonialibus, 2 (1995), 36-37 and J. ABBASS, “Canonical Dispositions for the Care of 
Eastern Catholics outside their Territory”, dans Periodica de re canonica, 86 (1997), 356-358. 
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dit : « Il revient au diacre après détermination de l’autorité compétente .... 
d’assister à un mariage et de le bénir au nom de l’Église. »®. Toutefois, après 
Vatican II, la Commission Pontificale pour l’interprétation des décrets du 
Concile Vatican II a répondu à un dubium concernant les facultés d’un diacre 
pour donner des bénédictions. La Commission a dit : « Le diacre peut seule- 
ment donner ces bénédictions ... qui lui sont expressément attribuées par le 
droit »%, C’est précisément le canon 828 $2 du CCEO qui exclut le diacre en 
disant explicitement que le rite sacré « est l’intervention d’un prêtre qui assiste 
et bénit. » Dans les contextes de la collaboration et des relations interecclésiale 
aujourd’hui, est-ce qu’il peut encore être affirmé que ce n’est pas le canon 828 
§ 2 mais plutôt le canon 1108 $1 du CIC qui s’applique au mariage d’orientaux 
confiés à un évêque latin ? Pendant que l’évêque latin peut déléguer le diacre 
pour un mariage entre latins (C/C c. 1108 $ 1), il doit certainement tenir compte 
du corps entier (les deux Codes) du droit canonique catholique à cause de la 
nature de cette question. Après tout, depuis longtemps la doctrine canonique 
dit que les orientaux catholiques, là où ils se trouvent dans le monde, sont tenus 
par leurs normes matrimoniales propres™. Alors, le Législateur a aussi promul- 
gué le canon 38 du CCEO qui dit: « Même s’ils sont confiés au soin d’un 
Hiérarque ou d’un curé d’une autre Église sui iuris, les fidèles chrétiens des 
Églises orientales restent cependant inscrits à leur Église sui iuris ». 


Pour ajouter un soutien indirect à cet argument, une référence pourrait être 
faite au Directoire (Ecuménique de 1993, publié par le Conseil Pontifical pour 
la Promotion de l’ Unité des Chrétiens. En traitant de la question de mariages 
mixtes, le no. 154 du Directoire Œcuménique dit : « Pour de graves raisons, 
l’Ordinaire du lieu de la partie catholique, restant sauf le droit des Églises 
orientales, après avoir consulté l’Ordinaire du lieu où le mariage sera célébré, 
peut dispenser la partie catholique de l’observance de la forme canonique du 
mariage ». Pendant que le Directoire Œcuménique reconnaît le droit de l’or- 
dinaire du lieu de dispenser de la forme canonique (CIC c. 1127 $2), il dit, en 
citant spécifiquement le canon 835 du CCEO, que ce droit ne peut pas être 


62 Voir Vatican II : les seize documents conciliaires, 61. 


63 AAS, 66 (1974), 667. 

64 Le commentaire Cicognani-Staffa au Code latin de 1917 disait : « Toutefois, en cette 
matière (en ce qui a trait au principe locus regit actum), il y a des exceptions : par exemple, 
partout où vont des orientaux, ils suivent les normes propres dans la célébration des fian- 
çailles et pour contracter un mariage ». Voir H.J. CICOGNANI and Dino STAFFA, Commenta- 
rium ad Librum Primum Codicis Iuris Canonici, 2 vols, Rome : Pontificium Institutum 
Utriusque Iure, 1939, vol. 1, 32. 

Le Directoire sur l’application des principes et des normes au sujet de l’acuménisme 
(25 mars, 1993) a été publié officiellement en francais par le Conseil Pontifical pour la 
Promotion de l’ Unité des Chrétiens dans AAS, 85 (1993), 1039-1119. 
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exercé sans avoir recours à la norme orientale qui réserve la dispense de la 
forme canonique au Saint Siège ou à un patriarche. Évidemment, le canon 835 
du CCEO en ce qui a trait à la dispense de la forme n’est pas le canon 828 du 
CCEO qui fait état détaillé de la forme requise mais le point est simplement 
celui-là, si l’évêque Latin doit tenir compte des normes du CCEO dans la cas 
d’un mariage mixte d’un catholique oriental confié à ses soins, il doit donc 
s’en suivre que, à cause de la nature de la chose, il observe ces normes dans 
les autres cas de mariage qui impliquent des catholiques orientaux. Donc, 
étant donné le Corpus Iuris Canonici de l’Église catholique, un évêque latin 
ne peut pas déléguer un diacre pour assister et pour bénir un mariage entre 
orientaux confiés à ses soins. Il n’est pas nécessaire d’ajouter une exception 
explicite au canon 1108 $ 1 du C/C parce que, dans ce cas, le canon 828 du 
CCEO oblige implicitement l’évêque latin ex natura rei. 


3.3 — Confesseurs latins qui donnent l’absolution pour des péchés 
réservés (CCEO cc. 727-729) 


En ce qui a trait au rite de la pénitence des Églises orientales catholiques, 
les canons 727-729 du CCEO sont uniques dans le droit canonique de 
l'Église universelle. Ils disent : 


Canon 727 — Dans certains cas, en vue de pourvoir au salut des âmes, il peut 
être opportun de limiter la faculté d’absoudre des péchés et de la réserver à 
une autorité déterminée ; cependant cela ne peut se faire qu’avec le consen- 
tement du Synode des Évêques de l’Église patriarcale ou du Conseil des 
Hiérarques ou du Siège Apostolique. 


Canon 728 — $ 1. Au Siège Apostolique est réservée l’absolution des péchés 
suivants : 

1° la violation directe du secret sacramentel ; 

2° l’absolution du complice d’un péché contre la chasteté 


$2. L’absolution du péché d’avortement procuré et suivi d’effet, est réservée 
à l'Évêque éparchial. 
Canon 729 — Toute réserve d’absoudre d’un péché n’a aucune valeur : 
1° si se confessent un malade, qui ne peut pas sortir de sa maison, ou 
une personne fiancée en vue de la célébration du mariage ; 
2° si au jugement prudent du confesseur, la faculté d’absoudre ne peut 
pas être demandée à l’autorité compétente sans grave préjudice du péni- 
tent ou sans danger de violer le secret sacramentel ; 
3° en dehors des limites du territoire, dans lequel l’autorité qui a fait la 
réserve exerce son pouvoir. 


66 Cf., toutefois, NAVARRETE, “Questioni sulla forma canonica”, 506. 
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Dans le contexte interecclésial du sacrement de la pénitence, la question 
que les canonistes ont débattue est si, oui ou non, un confesseur latin peut 
validement et licitement absoudre un pénitent oriental d’un péché réservéf?. 
Là où une réponse affirmative a été donnée, elle précédait la Note Expli- 
cative de 2011 qui élargissait l’application du Code oriental à l’Église 
latine. Encore, on doit concéder que, alors que les Codes latin et oriental 
sont des parties intégrales d’un seul corps de droit canonique catholique, 
il n’en reste pas moins, qu’ils sont séparés et reflètent deux systèmes juri- 
diques différents dans l’Église. Pourtant, les Codes latin et oriental ne 
peuvent pas être si séparés et distincts au point de ne pas être en relations. 
Si, par exemple, le confesseur latin connaît les canons 727-729 du CCEO 
et sait que le pénitent appartient à une Église orientale catholique sui iuris, 
clairement il ne doit pas absoudre le pénitent oriental. Alors qu’il peut être 
grandement désirable d’exiger que tous les candidats au sacerdoce catho- 
lique connaissent les canons 727-729 du CCEO parmi les lois applicables 
à la pénitence, cette attente pourrait être trop irréaliste actuellement même 
si ce sont des lois catholiques qui pourraient affecter directement les vies 
des fidèles orientaux. Toutefois, selon le canon 991 du CIC, tout fidèle 
chrétien est libre de confesser ses péchés au confesseur de son choix, même 
à un confesseur d’un autre rite. De plus, un pénitent n’est pas obligé par 
les normes actuelles sur la pénitence de dire au confesseur l’Église sui iuris 
à laquelle le pénitent appartient et le confesseur n’est pas obligé de deman- 
der. Puis, selon le canon 980 du C/C, une fois que le confesseur latin est 
certain de la disposition du pénitent, il ne doit ni refuser ni déférer l’abso- 
lution. 


Étant donnés tous ces points, même s’il peut être erroné de conclure qu’un 
confesseur latin absout invalidement un oriental qui confesse un péché 
réservé, la question demeure si l’absolution est licite oui ou non. La réponse 
à cette question dépend, en fin de compte, sur la définition que l’on donne à 
la relation entre les Codes oriental et latin. Est-ce que cette relation existe 


67 Pour un traitement plus détaillé de cette question, voir J. ABBASS, “CCEO Canon 1 and 


Absolving Eastern Catholics in the Latin Church,” dans StC, 46 (2012), 89-95. 

Voir P. ERDÒ, “Disciplina penitenziale interrituale (interecclesiale) nella Chiesa cattolica”, 
dans FC, 3 (2000), 50. En fait, l’auteur présente cet argument : puisque les canons orientaux 
qui traitent du sujet des péchés réservés ne font aucune mention explicite de l’Église latine, il 
n’y a aucune interrelation entre les Codes qui pourrait obliger un confesseur latin. Il a dit : 
« Étant donné que la réservation est une limitation de la faculté du confesseur, il ne fait pas 
référence au confesseur latin, puisque les canons du CCEO considèrent ‘toutes et seulement 
les Églises orientales catholiques, à moins que, en ce qui a trait aux relations avec l’Église 
latine, il est expressément établit autrement’. De fait, les canons 727 et 728 du CCEO ne 
réfèrent pas à l’Église latine. Par conséquent, la faculté du confesseur latin demeure intacte ». 
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seulement dans des cas où il est explicitement exprimé dans le Code 
oriental ? La Note Explicative a effectivement répondu négativement à cette 
question en indiquant qu'il y a d’autres canons du CCEO qui incluent impli- 
citement (expresse) l’Église latine, et, parmi ces normes, il y en a qui se 
réfèrent aux « Églises sui iuris » dans le contexte des relations interecclé- 
siales. L'Église latine ne pourrait-elle pas être inclue implicitement dans un 
contexte interecclésial étant donné la nature de la chose ? Il semble évident 
que, dans le contexte interecclésial d’un pénitent oriental qui se confesse à 
un prêtre latin, les normes orientales distinctives au sujet des péchés réservés 
doivent certainement préoccupées le confesseur latin ex natura rei. Affirmer 
que les canons 727-729 du CCEO n'incluent pas implicitement un confesseur 
latin à moins que ces normes fassent référence directe et explicite à l’Église 
latine, contraste clairement avec l’esprit des divers groupes d’experts de 
PCCICOR qui, tel que mentionné fréquemment ci-dessus, obligent l’Église 
latine dans de nombreux canons où il n’y a pas de mention explicite. Un tel 
argument semblerait restreindre de façon trop restrictive l’intention et l’esprit 
de la Note Explicative de 2011. 


3.4 — Le droit fondamental des fidèles d’observer leur rite propre 
(CCEO c. 193 $1) 


En ce qui a trait au devoir de soins vis à vis des catholiques orientaux qui 
sont confiés à l’évêque latin, et plus spécifiquement, leur droit de conserver, 
pratiquer et observer leur rite propre, beaucoup d’études et de débats ont été 
dédiés à la relation entre le canon 193 $ 1 du CCEO et le canon 383 $2 du 
CIC. De fait, en juin 1999, le Conseil Pontifical pour l’Interprétation des 
Textes Législatifs, le titre sous lequel il était connu jadis, a noté qu’une 
question lui a été confiée pour une étude concernant « certaines observations 
au sujet de la relation entre le canon 193 $ 1 du CCEO et le canon 383 §2 
du CIC »®. 


Là où les catholiques orientaux sont confiés aux soins d’un évéque latin, 
le canon 383 $ 2 du CIC établit : « S’il a dans son diocèse des fidèles de rite 
différent, il pourvoira à leurs besoins spirituels par des prêtres ou des 
paroisses de ce rite, ou bien par un vicaire épiscopal. » Ce devoir est une 
expression concrète de l’attention pastorale que l’évêque latin doit montrer 
à tous les fidèles chrétiens confiés à ses soins (CIC c. 383 $ 1). Là où les 
catholiques sont confiés aux soins d’un évêque oriental, les canons 192 $ 1 
et 193 $2 respectivement, du CCEO, établissent des normes qui correspondent 


9 Comm, 31 (1999), 50. 
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aux $$ 1 et 2 du canon 383 du CIC. En plus, toutefois, le canon 193 $1 du 
CCEO, qui n’a pas de canon analogue, établit : 
L’Evéque éparchial, aux soins duquel sont confiés les fidèles chrétiens d’une 
autre Église sui iuris, est tenu par une grave obligation de veiller en tout à 
ce que ces fidèles chrétiens conservent le rite de leur propre Église, le pra- 
tiquent et l’observent autant qu’ils le peuvent et qu’ils favorisent les relations 
avec l'autorité supérieure de cette Église. 


Étant donné que le Législateur a promulgué deux Codes séparés et dis- 
tincts dans l’Église catholique, une relation ne peut pas simplement être 
développée entre eux en vue de, par exemple, imposer l’obligation plus 
sérieuse du canon 193 $ 1 du CCEO sur les évêques latins, qui sont déjà 
gouvernés par le canon 383 $$ | et 2 du CIC. Il est vrai que, dans l’ébauche 
du canon 193 $ 1 du CCEO, la phrase qualificative, etiam Ecclesiae latinae 
(« de l'Église latine aussi »), a immédiatement suivit les mots d’introduction 
episcopus eparchialis (« évêque éparchial »), mais cette phrase a été omise 
par le Législateur lui-même au moment des derniers changements qu'il a 
faits à l’ébauche du Code oriental”. Par conséquence, durant les années qui 
ont suivi la promulgation, les canonistes ont argumenté que le canon 193 $ 1 
du CCEO oblige pas les évêques latins et il ne peut pas y avoir de relation 
entre ce canon et le canon 383 $2 du C/C pour ajouter à l’obligation déjà 
prescrite dans le canon latin en ce qui a trait aux catholiques orientaux 
confiés à leurs soins”!. Plus récemment, certains canonistes ont maintenu 
que, malgré l’absence de la phrase etiam Ecclesiae latinae qui a qualifié 
episcopus eparchialis, l’obligation plus sérieuse dans le canon 193 $1 du 
CCEO s’applique implicitement aussi aux évêques latins à cause de la nature 
de la chose (ex natura rei) et / ou le ratio qui a inspiré cette norme orientale. 
Ils présentent l’argument que le Législateur a possiblement omis la phrase 
« même de l’Église latine » comme n’étant pas nécessaire puisque tous les 
évêques, orientaux et latins, ont l’obligation sérieuse de voir à tous les 
besoins afin que les fidèles puissent exercer leur droit fondamental humain 


7 Voir Nuntia, 31 (1990), 39 (c. 193 $1). 

71 Voir: Carl G. FÜRST, “Zur Interdependenz von lateinischem und orientalischem Kirchen- 
recht : Einige Anmerkungen zum Kirchenrecht der katholischen Kirche,” dans Juri Cano- 
nico Promovendo. Festschrift für Heribert Schmitz zum 65. Geburtstag, Winfried AYMANS 
et al., eds., Regensburg : Pustet, 1995, 553 ; Marco BROGI, “Il nuovo codice orientale e la 
Chiesa latina,” dans Antonianum, 66 (1991), 60, note 96 ; J. ABBASS, “Le ‘ultime modifiche’ 
al Codice di diritto canonico orientale,” dans Bharanikulangara, Diritto, 226-230 ; ID., 
“Canonical Dispositions for the Care of Eastern Catholics outside their Territory,” dans 
Periodica de re canonica, 86 (1997), 330-346 ; ID., “Latin Bishops’ Duty of Care towards 
Eastern Catholics,” dans StC, 35 (2001), 7-32, et ID., The Eastern Code (Canon 1), 28-36. 
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de retenir et pratiquer leur rite propre”?, Pour résoudre cette question, une 
revue de l’histoire législative du canon 193 $ 1 à l’intérieur de PCCICOR 
n’est pas concluant puisque la phrase obligeant les évêques latins a fait par- 
tie de l’ébauche jusqu'aux derniers changements du Législateur. En plus, il 
n’y a jamais eu d’observation ou de motion faite dans l’iter du canon 193 
$ 1 pour suggérer que la norme obligerait les évêques latins ex natura rei 
même si la phrase etiam Ecclesiae latinae venait à être omise. 


Toutefois, à l’intérieur et à l’extérieur de PCCICOR, Ivan Žužek, le secré- 
taire de PCCICOR et le relateur du Coetus de S. Hierarchia qui a rédigé 
l’ébauche du canon 193 $ 1, a mis l’emphase sur l'importance du droit fon- 
damental humain de préserver le rite propre. Dans le contexte d’un congrès 
international de droit canonique (6 au 11 octobre, 1980) au sujet des droits 
fondamentaux des chrétiens, Žužek dit : 


D’une part, en effet, il s’agit bien d’une question concernant l’œcuménisme, 
mais d’autre part l’on nie ou l’on met en discussion le droit que ces Églises 
ont d’exister, un droit qui est pourtant prioritaire parmi les droits fondamen- 
taux et qui, pour les individus qui s’unissent à l’Église catholique, implique 
d’autres droits essentiels, qui relèvent des droits les plus sacrés de l’homme, 
car ils constituent leur « moi » le plus profond, i.e. le droit de conserver leur 
propre identité chrétienne dans laquelle ils ont vécu et grandi depuis leur 
plus tendre enfance, à commencer par la première prière apprise sur les 
genoux de leurs propres mères”. 


Durant une conférence plus tardive (juillet, 1989) offerte aux canonistes ita- 
liens en vue de la promulgation prochaine du nouveau Code oriental, ZuZek 
a traité encore une fois de la question de l’identification de la vie de foi et 
de la culture d’un peuple avec leur rite propre. Il a dit : « Certainement, tout 
comme toutes personnes appartiennent à une culture spécifique, ainsi tous 
les baptisés appartiennent à un ritus spécifique, c’est-à-dire, elles sont for- 
mées dans le cadre d’un ‘patrimonium liturgicum, theologicum, spirituale et 
disciplinare’ spécifique. Ainsi, chaque Ecclesia sui iuris est entièrement 


712 Voir Marco BROGI, “Cura pastorale di fedeli di altra Chiesa sui iuris,” dans REDC, 53 
(1996), 124 ; Luis OKULIK, “Tutela giuridica dell’identità ecclesiale dei fedeli orientali in 
situazione di diaspora,” dans Nuove terre e nuove Chiese : Le comunità di fedeli orientali 
in diaspora, ed. Luis Okulik, Venice, Marcianum Press, 2008, 231-232 ; et Orazio CONDO- 
RELLI, “Giurisdizione universale delle Chiese sui iuris ? Tra passato e presente,” dans Cris- 
tiani orientali e pastori latini, ed. Pablo GEFAELL, Milan, Giuffrè Editore, 2012, 104, note 
133. 

73 Ivan ZUZEK, “Observations à M. le Prof. Sobanski,” dans Les Droits Fondamentaux du 
Chrétien dans l'Église et dans la Société : Actes du IV Congrès International de Droit 
Canonique, ed. Eugenio CORECCO et al., Fribourg, Freiburg i. Br. and Milan, Editions Uni- 
versitaires, Herder and Giuffré, 1981, 742. 
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imprégnée par son ritus, à partir de ses premières racines jusqu’à ses insti- 
tutions les plus modernes »?4. 

Le Pape Jean Paul II a fait écho à la pensée de Ivan Žužek au moment de 
la promulgation du Code oriental. Dans sa constitution apostolique Sacri 
canones, par laquelle le Pape Jean Paul II a promulgué le Code oriental, Sa 
Sainteté dit : « En effet, ce Code protège le droit fondamental lui-même de 
la personne humaine, à savoir de professer la foi chacun dans son rite en 
grand mesure puisé au sein même de la mère, ce qui est la règle de tout 
“cecuménisme” »?5. Subséquemment, lorsque Jean Paul II a présenté le nou- 
veau Code oriental à la vingt-huitième congrégation générale du synode des 
évêques (25 octobre 1990), Sa Sainteté a insisté que les catholiques orientaux 
confiés aux soins d’ordinaires latins conservent leur rite et il a vivement 
conseillé tous les ordinaires à collaborer à la réalisation de ce service essen- 
tiel à l’Église universelle. Le pape a dit : 

Mais il a toujours été une vive préoccupation des pontifes suprêmes que tous 
les fidèles, selon les mots de Vatican II, « préservent, suivent et, autant que 
possible, observent leur rite propre partout dans le monde » (OE no.4). Le 
Siège Apostolique, particulièrement par le travail assidu bien méritoire de la 
Congrégation pour les Églises Orientales, a fait et fera tout dans son possible 
pour que ces fidèles trouvent partout dans le monde des situations qui favo- 
riseront et soutiendront le désire exprimé, et il est aussi confiant que tous les 
ordinaires aux soins pastoraux de qui ils sont confiés, partageront cette pré- 
occupation (sollicitudinem), conscients que par ces soins, ils rendent un ser- 
vice essentiel à l’Église universelle et donnent un témoignage de cette pré- 
occupation qui est la plus précieuse et la plus agréable à l’homme c’est-à-dire 
d’avoir la possibilité de vivre selon la disposition naturelle du cœur (secun- 
dum eam cordis naturam) dans laquelle le Créateur l’a placé depuis le sein 
maternel et que cette action est vraiment conforme à ce qui est requis par le 
« salus animarum »?S, 


Pour déterminer que le droit fondamental de retenir, chérir et observer son 
rite propre devrait être la clef et la base pour interpréter et décider que le 
canon 193 $ 1 s’applique aussi ex natura rei aux évêques latins aura besoin 
davantage de direction du Siège de Rome. Certainement, la question n’est 
pas résolue par la Note Explicative du Conseil Pontifical en ce qui trait au 
canon 1 du CCEO et à l’utilisation de l'expression « Église sui iuris » pour 
obliger implicitement l’Église latine même si la Note semble ouvrir d’autres 
possibilités par lesquelles la relation entre les Codes peut implicitement 


™ Ivan ŽUŽEK, “Presentazione del Codex Canonum Ecclesiarum Orientalium,” dans ME, 115 
(1990), 121. 

715 AAS, 82 (1990), 1035. 
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impliquer l’Église latine dans le contexte des relations interecclésiales. Tou- 
tefois, s’il était mis de l’avant qu'il oblige expressément l’Église latine à 
cause de la nature de la matière, alors il s’en suivrait logiquement que plu- 
sieurs autres normes orientales qui reconnaissent et défendent des droits fon- 
damentaux, par exemple le droit de défense, devrait aussi obliger l’Église 
latine ex natura rei ou à cause des rationes qui les soutendent’’. Dans l’ana- 
lyse finale, la question si oui ou non le canon 193 $ 1 oblige les évêques 
latins ex natura rei est une question à laquelle seul le Législateur peut 
répondre définitivement. 


4- La complémentarité des Codes 


La Note Explicative publiée par le Conseil Pontifical pour les Textes 
Législatifs en 2011 a clarifié que la relation entre les Codes latin et oriental 
n’est pas limitée aux neuf canons orientaux dans lesquels l’Église latine est 
nommée explicitement. En effet, la Note dit qu’il y a plusieurs autres canons 
orientaux qui impliquent implicitement l’Église latine dans le contexte des 
relations interecclésiales. La Note indique spécifiquement que, parmi ces 
canons qui peuvent considérer l’Église latine dans le contexte interrituel il y 
a ces canons qui incluent implicitement l’Église latine dans leur utilisation 
de l’expression « Église sui iuris ». En ne limitant pas les canons qui 
concernent implicitement l’Église latine seulement à ceux qui emploient 
l'expression « Église sui iuris », la Note laisse effectivement une ouverture 
à la possibilité qu’encore d’autres canons orientaux pourraient obliger 
l'Église latine. La partie 3 a examiné des canons orientaux, qui, tel qu’af- 
firmé, s’applique évidemment à l’Église latin à cause de la nature de la chose 


7 Deux exemples peuvent être présentés pour illustrer ce point. Premièrement, pour protéger 


le droit fondamental de défense, le canon c. 501 $$2 et 4 du CCEO établit clairement que 
les membres à vœux perpétuels qui sont renvoyés des instituts religieux de droit éparchial 
ont l’option, qui n’est pas disponible à leurs homologues latins dans le canon 700 du CIC, 
de faire un recours judiciaire une fois que le décret de renvoi est confirmé. Est-ce que nous 
devons assumer que, étant donné que le canon 501 $4 du CCEO protège les droit fonda- 
mental de défense, cette norme orientale s’applique ex natura rei aux membres profès per- 
pétuels renvoyés des instituts religieux latins de droit diocésain ? Deuxièmement, pour 
sauvegarder le droit de défenses dans un procès pénal et donner à l’accusé toutes les oppor- 
tunités de présenter des arguments de défense, le canon 1476 du CCEO établit : « En plus 
des défenses et des observations données par écrit, si elles ont eu lieu, la discussion de la 
cause doit être faite oralement. » Même si une norme correspondante n’est pas contenue 
dans le CIC, est-ce que le canon 1476 du CCEO doit être interprété comme étant applicable 
ex natura rei aussi dans un procès pénal de l’Église latine puisque la norme favorise le droit 
fondamental des fidèles à une défense propre ? 
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interrituelle qui est considérée. Basé sur l’interrelation élargie des deux 
Codes de l’Église catholique, à quel point pourraient-ils être considérés 
comme étant complémentaires ? Peu après la promulgation du Code oriental, 
il a été mis de l’avant que les lieux parallèles des Codes peuvent être utilisés 
comme outils interprétatifs lorsque la signification de l’un ou de l’autre est 
douteuse.” En effet, c’est possiblement ce que le Législateur a voulu puisque 
le canon 17 du C/C ne restreint pas le recours aux « lieux parallèles du 
Code » (CIC/17 c. 18) dans ce but seulement. Un recours correspondant au 
Code latin est aussi prévu au canon 1499 du CCEO pour les ambiguïtés 
interprétatives. En même temps, via le canon 19 du CIC, le Législateur a 
peut-étre permit à d’autres canons orientaux de combler le vide législatif 
dans le Code latin promulgué huit ans plus tòt. Dans la perspective d’un 
recours aux lieux parallèles et de remplir le vide législatif, l’interrelation 
entre les Codes peut aussi être vue comme étant potentiellement plus vaste. 
En ne limitant pas sévèrement l’interrelation des Codes aux canons qui nom- 
ment l’Église latine explicitement, la Note Explicative de 2011 semble être 
disposée à cette perspective. 


La partie 4 examine des exemples de recours aux passages parallèles à 
partir du point de vue des deux Codes. (CIC c. 17 ; CCEO c. 1499). Ensuite, 
parce que remplir des vides législatifs via des lois portées pour des cas sem- 
blables (legibus latis in similibus) n’est pas envisagé par le canon 1501 du 
CCEO, le seul exemple est donné en référence au canon 19 du CIC. Il n’y a 
vraiment rien de neuf ici étant donné que ces arguments ont déjà été émis 
fréquemment et dans divers lieux. Ils sont rassemblés encore une fois ici 
pour que, dans la définition en cours de l’interrelation des Codes, le progrès 
effectué à date pourrait être vu et que le travail qu’il reste à faire pourrait 
être fait avec empressement afin d’animer le seul corps de droit canonique 
de l’Église catholique. 


4.1 — Lieux parallèles 


4.1.1 — Administration du sacrement de l’onction des malades 
(CIC c. 1006 ; CCEO c. 740) 


L'exemple tiré du Code latin dans lequel le Code oriental peut offrir un 
éclairage interprétatif regarde le canon 1006 du C/C, canon qui traite du 
sacrement de l’onction des malades. Le canon dit : « Le sacrement sera 
donné aux malades qui, lorsqu'ils étaient conscients, l’ont demandé au moins 


78. Voir J. ABBASS, “Canonical Interpretation by Recourse to ‘Parallel Passages’ : A Compa- 


rative Study of the Latin and Eastern Codes,” dans Jur, 51 (1991), 293-310. 
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implicitement ». Un prétre de l’Église latine qui est un conseiller psycholo- 
gique demande : « Est-ce que je peux oindre sacramentellement un client 
que j'ai rencontré récemment qui a un diagnostic de maladie émotive, c’est- 
à-dire limité sévèrement dans le domaine de la fonction cérébrale » ? La 
source directe du canon 1006 du CIC est le canon 943 du C/C/17, qui disait 
en des termes plus généraux : « Le sacrement doit néanmoins être offert de 
façon non restrictive aux personnes malades qui, lorsqu'elles étaient 
conscientes, l’ont demandé implicitement ou l’aurait probablement demandé, 
même si elles avaient perdu connaissance ou l’usage de la raison après. » Le 
canon 1006 du C/C doit aussi s’appliquer à la lumière de Ordo Unctionis 
Infirmorum Eorumque Pastoralis Curae de 19727? émis par la Sacrée 
Congrégation pour le Culte Divin. Le numéro 14 de l’Ordo dit : « les per- 
sonnes malades qui ont perdu connaissance ou qui ont perdu l’usage de la 
raison peuvent être ointes si, tel qu’il convient à des chrétiens, elles l’auraient 
demandé s’elles avaient été conscientes »*°, 


Comme règle générale, les commentateurs interprètent la demande impli- 
cite requise par le canon 1006 du C/C dans le sens plus large visé par le 
canon 943 du Code Latin de 1917 et en prenant en ligne de compte le numéro 
14 de l’Ordoÿ!. En plus, certains commentateurs soutiennent que le canon 
1006 du CIC établit effectivement une présomption en faveur de l’adminis- 
tration du sacrement ou, à moins que le contraire soit clair, il devrait être 
présumé qu’un catholique aurait demandé le sacrement*? Toutefois, il n’y a 
pas de mention d’une telle présomption dans le canon 1006 du CIC, qui 


x 


continue à prescrire que le récipiendaire du sacrement de l’onction des 
malades, comme il est le cas pour les autres sacrements, doit demander le 


7 AAS, 65 (1973), 275-276. 

80 Cette traduction est basée sur le texte anglais dans Austin FLANNERY, ed., Vatican Council II : 
More Post Conciliar Documents, Northport, NY, Costello Publishing Company, 1982, 17. 

8! Luigi CHIAPPETTA, I] Codice di Diritto Canonico — Commento giuridico-pastorale, 3" ed., 
3 vols., Bologna : Dehoniane, 2011, vol. 2, 222 (= CHIAPPETTA, Il Codice di Diritto Cano- 
nico). L'auteur dit : « L’intention implicite — qui est contenue dans une autre action, par 
exemple le désir de mourir en paix avec Dieu or méme la pratique de la vie chrétienne — 
doit étre interprétée dans le sens plus large du mot, tel que dérivé du canon 943 de l’ancien 
Code et aussi dans le numéro 14 de l’Ordo ... ». 

82 Frederick R. McManus, “The Sacrament of Anointing of the Sick,” dans John P. BEAL et 
al., eds., New Commentary on the Code of Canon Law, New York/Mahwah, NJ, Paulist 
Press, 2000, 1191. L’auteur dit : « En effet, une présomption est établie que le croyant 
chrétien désire le sacrement de |’ onction des maladies — à moins de preuve du contraire tel 
que décrit dans le canon 1007 ... » et John MCAREAVEY, “Those to be Anointed,” dans 
Gerard SHEEHY et al.,(eds.), The Canon Law : Letter and Spirit, Collegeville, Liturgical 
Press, 1995, 547. L’auteur dit : « A moins que dans un cas particulier le contraire soit clair, 
on devrait présumer qu’un catholique aurait demandé le sacrement ». 
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sacrement. Dans son commentaire des canons latins, Bruno Dufour signifie 
que l’adaptation française de l’Ordo est peut-être trop sévère lorsqu'il dit que 
la demande n’est pas systématiquement présumée. Néanmoins, alors qu’il 
admet que le canon 1006 du CIC doit être appliqué dans le sens plus large 
du canon 943 du Code latin de 1917, Dufour dit : 


Ensuite, il (le canon) répond à une exigence de respect des convictions : 
l'intention personnelle du malade de recevoir le sacrement est un élément 
important puisque est posée en principe la nécessité de l’usage de la raison. 
Enfin il prévient une pratique qui pourrait être davantage inspirée par le 
formalisme (ou même la superstition) et sauvegarde la perspective de foi 
dans laquelle doit se dérouler la célébration. 


Puisque le canon 1006 du C/C n'établit pas explicitement une présomp- 
tion, la réponse à la question du prétre-psychologue demeure un peu douteuse 
dans les circonstances concrètes de son cas. Afin d’éclairer la réponse, on doit 
recourir au lieu parallèle du Code oriental. Le canon 740 dit : « Les fidèles 
chrétiens gravement malades, qui ont perdu leurs sens ou l’usage de la raison, 
sont présumés vouloir que ce sacrement leur soit administré en danger de mort 
ou méme, au jugement du prétre, en un autre temps. » Malgré qu’aucune 
source canonique est fournie pour le canon 740 du CCEO, la matière a été 
traitée par la commission qui a précédé PCCICOR et a été inclue dans le motu 
proprio De Sacramentis de 1958. La norme pertinente, canon 182, était iden- 
tique au canon 943 du Code Latin de 191754. À la veille de la convocation du 
Deuxième Concile du Vatican, le motu proprio De Sacramentis n’a pas été 
promulgué, mais il a subséquemment donné à PCCICOR des « textes ini- 
tiaux » pour la future révision des normes sacramentelles orientales®. À P'in- 
térieur de PCCICOR, le Coetus de sacramentis a proposé une ébauche initiale 
substantiellement semblable du canon 740 du CCEO*. Après que la même 
norme ait parue en 1982 Schema canonum de culto divino et praesertim de 
sacramentis*”, seulement le mot « gravement » (graviter) a été ajouté au 
canon durant sa denua recognitio8*. En tant que canon 735 du SCICO*, de 
1986, la norme était identique au canon 740 du CCEO. 


En considérant liter du canon 740 du CCEO et sa présomption claire 
en faveur de l’administration du sacrement de l’onction des malades aux 


Bruno DUFOUR, Le sacrement de pénitence et le sacrement de l’onction des malades, Paris : 
Éditions Tardy, 1989, 172. 

84 Voir Nuntia, 6 (1978), 78. Il a été signalé : “Can. 182 verbatim CIC can. 943.” 

85. Voir Nuntia, 6 (1978), 66. 

$86 Voir Nuntia, 6 (1978), 64 (c. 4). 

87 Voir Nuntia, 10 (1980), 31 (c. 71). 

88 Voir Nuntia, 15 (1982), 43 (c. 71). 

89 Voir Nuntia, 24-25 (1987), 136 (c. 735). 
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personnes dangereusement malades, les personnes inconscientes ou celles 
qui n’ont pas l’usage de la raison, on pourrait rapidement répondre à l’affir- 
matif à la question du prêtre-psychologue. Toutefois, le canon 740 n’est pas 
une norme latine et ne peut pas simplement être ajoutée au Code latin. Pour- 
tant, en tant que lieu parallèle au canon 1006 du CIC, le canon 740 du CCEO 
illustre comment le Législateur a pourvu pour la même situation dans le 
canon correspondent. À ce moment-là, étant donnée l’interrelation des Codes 
établie par le canon 1 du CCEO, le canon 740 du CCEO peut être utilisé 
comme ressource interprétative, via le canon 17 du CIC, en clarifiant davan- 
tage l’intention du canon 1006 du C/C. La vision plus large de l’application 
du Code oriental à l’Église latine n’est pas exclue par la Note Explicative de 
2011. Essentiellement, il est clair qu’en établissant une présomption, la 
norme orientale soutient l’interprétation plus large du canon 1006 du CIC, 
c’est-à-dire, à moins que le contraire soit clair, il est implicitement présumé 
qu’un catholique demande le sacrement de l’onction des malades. Cette pers- 
pective est renforcée lorsqu'un recours au lieu parallèle du canon 740 du 
CCEO est considéré dans le contexte des deux autres moyens d’assistance à 
l'interprétation mentionnée dans le canon 17 du CIC, c’est-à-dire l’esprit du 
Législateur et le but de la loi. Il ne peut y avoir de doute au sujet de l’esprit 
du Législateur qui est le méme et son but dans les deux normes est simple- 
ment de donner une application concrète à l’exhortation scripturaire : « L’un 
de vous est malade ? Qu'il appelle les Anciens en fonction dans l’Église : 
ils prieront sur lui après lui avoir fait une onction d’huile au nom du Sei- 
gneur » (Jacques 5, 14). 


4.1.2 — Usurper un office ecclésiastique (CCEO c. 1462 ; CIC c. 1381) 


Le canon 1462 du CCEO qui traite du sujet d’un office ecclésiastique 
usurpé, est un exemple tiré du Code oriental pour lequel le Code latin peut 
offrir une aide interprétative, En ce qui a trait à la peine à imposer suite à un 
office ou une autre fonction dans l’Église qui est usurpé, le canon 1462 sti- 
pule : « Celui qui de manière simoniaque a obtenu, a conféré ou de quelque 
façon que ce soit a usurpé ou retient illégitimement, ou a transmis à d’autres 
ou recherche un office, un ministère ou une autre charge dans l'Église, sera 
puni d’une peine adéquate, sans exclure l’excommunication majeure ». La 
question interprétative est survenue lorsque l’argument a été proposé que la 
norme semble exiger que chacune des offenses commises doit aussi avoir 
inclue la simonie pour subir la peine”, Le problème ne semble pas se poser 


% Voir Thomas J. GREEN, “Penal Law in the Code of Canon Law and in the Code of Canons 
of the Eastern Churches : Some Comparative Reflections”, dans S1C, 28 (1994), 441. 
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par la traduction mais plutôt par la formulation latine du texte dans lequel 
l’adverbe simoniace peut être interprété comme modifiant les verbes men- 
tionnés. En se référant au texte latin et l’ambiguïté inhérente dans le canon 
1462, George Nedungatt a dit : « Le soucis d’être concis dans le texte du 
CCEO peut occasionner un malentendu. Évidemment, usurper un office ou 
la rétention d’un office n’a pas besoin d’être simoniaque pour être puni 
(cf. ‘usurper de quelque façon que ce soit’). Le canon parallèle 1381 du CIC 
clarifie ce point »°!. 


x 


En effet, peut-être à cause de la concision de la norme, de nombreux 
changements ont été effectués durant son iter dans PCCICOR pour améliorer 
la précision du canon. Après sa formulation initiale”. le Coetus de delictis 
et poenis a fait un amendement à la norme pour spécifier que les offenses 
mentionnées concernaient non seulement les détenteurs de l’office mais aussi 
toutes personnes qui exerçaient un ministère ou une fonction dans l’Église”. 
Ensuite, après que le même canon soit apparu dans le Schema canonum de 
sanctionibus poenalibus in Ecclesia, de 1980™, le groupe d’étude spécial qui 
s’occupait de sa denua recognitio a substitué, ex officio, « les virgules avec 
aut ou avec vel pour une plus grande clarté de distinction parmi les différents 
cas d’offenses »°. En même temps, cependant, un groupe consultatif a tenu 
compte de la problématique en ce qui a trait à simoniace, qui est demeuré 
intouché par les divers changements. La proposition a été faite d’ajouter ce 
canon comme le $2 du canon précédent (maintenant le canon 1461 du 
CCEO) qui traitait de la simonie seulement. Le groupe d’étude a répondu : 
« Le groupe d’étude, toutefois, croit qu'il est nécessaire de garder les deux 
canons séparés spécialement parce que le présent canon ne fait pas référence 
seulement à la simonie mais aussi à d’autres offenses au sujet d’offices ecclé- 
siastiques »%. Lorsque la norme est apparue subséquemment comme le 
canon 1477 du SCICO de 1985”, elle était déjà identique au canon 1462 
promulgué. 


Alors que l’intention des rédacteurs des ébauches du canon 1462 du 
CCEO était aussi de légiférer contre l’usurpation des offices ecclésiastiques 
indépendamment de la simonie, le doute soulevé par l’ajout de simoniace est 


°! George NEDUNGATT, A Companion to the Eastern Code, Kanonika, n. 5, Rome, Edizioni 
Orientalia Christiana, 1994, 333-334. 

® Voir Nuntia, 4 (1977), 95 (c. 57). 

2% Voir Nuntia, 12 (1981), 73 (c. 57). 

% Voir Nuntia, 13 (1981), 79 (c. 57). 

25 Voir Nuntia, 20 (1985), 55 (c. 58). 
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97 Voir Nuntia, 24-25 (1987), 254 (c. 1477). 
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demeuré dans la norme promulguée. Comme Nedungatt a suggéré, il est 
donc légitime d’avoir recours à la norme latine parallèle comme une aide 
interprétative. Le canon 1381 du CIC établit : 


$ 1. Quiconque usurpe un office ecclésiastique sera puni d’une juste peine. 
$2. Est équiparée à l’usurpation, la rétention illégitime d’une charge, après 
la privation ou la cessation de celle-ci. 

Malgré qu'il soit clair à partir du canon 1381 du CIC qu'il n’est pas 
nécessaire que l’usurpation d’un office ecclésiastique soit aussi simoniaque, 
la même conclusion ne peut pas être tirée automatiquement en ce qui a trait 
au canon 1462 du CCEO. En tant qu’aide à l’interprétation canonique, un 
recours au canon 1381 du CIC rend cette conclusion certaine. L’interrelation 
qui a été établie entre les Codes fait des recours aux lieux parallèles possibles 
en tant qu’aide et une avenue pour l’interprétation canonique. La Note Expli- 
cative de 2011 n’a, d’aucune façon, limité expressément cette distincte pos- 
sibilité. 


4.2 — Lacunae Legis (Vides législatifs) dans le Code latin 


Lorsqu’une lacunae dans la loi devient évidente dans la circonstance des 
cas individuels, la justice exige souvent que ce vide soit remédié par ceux 
qui exercent le pouvoir judiciaire ou législatif dans l’Église. En ce qui a trait 
au vide législatif, le canon 19 du C/C and le canon 1501 du CCEO disent : 


Canon. 19 — Si, dans un cas déterminé, il n’y a pas de disposition expresse 
de la loi universelle ou particulière, ni de coutume, la cause, à moins d’être 
pénale, doit être tranchée en tenant compte des lois portées pour des cas 
semblables (legibus latis in similibus), des principes généraux du droit appli- 
qués avec équité canonique, de la jurisprudence et de la pratique de la Curie 
Romaine, enfin de l’opinion commune et constante des docteurs. 

Canon 1501 — Si sur une matière déterminée il n’y a pas une prescription 
expresse de la loi, la cause, à moins d’être pénale, doit être tranchée selon 
les canons des Synodes et des saints Pères, du droit canonique appliqués 
avec équité, la jurisprudence ecclésiastique et la doctrine canonique com- 
mune et constante. 


Lorsque ces canons sont comparés, il est apparent qu’une interrelation des 
Codes est établie par le canon 19 du C/C, mais non par le canon 1501 du 
CCEO. Le canon 19 du CIC dit que les cas impliquant une lacunae dans la 
loi, excepté dans la loi pénale, seront décidés suite à la considération entre 
autre, de lois faites en situations semblables (legibus latis in similibus). Le 
canon 1505 du CCEO prévoit, parmi autres options, que les mêmes cas 
soient résolus selon les canons des synodes et des saints pères. Donc, là où 
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le Code oriental contient des lois plus détaillées pour régler des questions 
semblables traitées dans le Code latin, les normes orientales peuvent servir 
pour combler des lacunae dans la loi latine, mais non vice versa. En effet, 
depuis que le Législateur a promulgué le Code oriental presque huit ans après 
les Code latin, il est possible qu’il avait à l’esprit quelques lacunae du Code 
latin lorsqu'il a décrété les nouvelles lois orientales. Toutefois, on doit 
confirmer que le principe interprétatif établi par le canon 19 du CIC peut étre 
invoqué seulement dans des cas individuels puisque seul le Législateur, ou 
ceux à qui il a confié le pouvoir, peut intervenir pour remédier définitivement 
à ces vides législatifs (voir CIC c. 16). 


4.2.1 — Actes d’un pouvoir délégué posés par inadvertance sont valides 
(CIC c.142 $2 ; CCEO c. 992 $2) 


En forme d’exemple, (voir la partie 2.2.2.ci-dessus), une référence a déjà 
été faite au canon 701 du CCEO, lequel exemple pourrait bien servir pour 
combler un vide législatif au sujet de la célébration interrituelle de la Divine 
Eucharistie dans le Code latin. Ici, nous prenons un cas simple et concret 
d’une lacunae qui a été notée dans le canon 142 $2 du CIC. En relation 
avec l’exercice inadvertant du pouvoir délégué, cette norme dit : « Cepen- 
dant, un acte accompli par inadvertance, en vertu d’un pouvoir délégué 
exercé au seul for interne, alors que la durée du mandat est écoulée, est 
valide ». Malgré que cette norme dit qu’un acte de pouvoir délégué exercé 
dans le for interne mais posé par inadvertance au-delà de la durée de temps 
accordé, elle ne fait aucune mention d’un acte d’un pouvoir délégué posé par 
inadvertance au-delà du nombre de cas pour lequel il été accordé. Malgré 
que le Code latin n’ait pas fait mention du deuxième cas, Chiappetta dit « ... 
l’acte demeure valide aussi dans cette hypothèse puisque il fait partie du 
premier cas substantiellement »”. Toutefois, cette conclusion ne peut pas 
étre tirée à la lecture des mots purs et simples du canon latin. 


Pour remplir ce vide législatif, le canon 19 du C/C permet un recours à 
la norme orientale mise en place pour légiférer sur cette même question. Le 
canon 992 $2 du CCEO dit : « Cependant un acte dérivé d’un pouvoir délé- 
gué qui s’exerce au seul for interne, s’il est posé par inadvertance, alors que 
la durée du mandat est expirée ou le nombre de cas est épuisé, est valide. » 
Dans des cas individuels, la phrase « alors que la durée du mandat est expi- 
rée ou le nombre de cas est épuisé » dans le canon 992 $2 du CCEO peut 


% Francis G. MORRISEY, “Loss of Delegated Power,” dans Nedungatt, Guide, 670. 
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remédier au vide législatif du canon142 $2 du CIC mais seul l’intervention 
clarificatrice du Législateur pourrait remédier définitivement à la lacunae. 


Conclusion 


Vingt-cinq ans après la promulgation du Code oriental en tant qu’une partie 
du seul corps de droit canonique de l’Église par le Pape Jean Paul II, il ne peut 
y avoir de doute qu’essentiellement il avait l’intention via le canon 1 du CCEO 
d’établir une interrelation entre les deux Codes de l’Église catholique. Cette 
interrelation est certainement plus étendue qu’anticipée au départ puisque elle 
n’est pas limitée aux neuf canons du CCEO dans lesquels l’Église latine est 
nommée explicitement. La Note Explicative officielle publiée par le Conseil 
Pontifical pour les Textes Législatifs publiée en 2011 a confirmé ce point en 
disant « ... à part les canons dans lesquels l’Église latine est nommée ‘expli- 
citement’, il y a aussi les canons du même Code dans lesquels elle est nommée 
‘implicitement’, si l’on tient compte du texte et du contexte de la norme, tel 
que requis par le canon 1499 du CCEO ». En ce qui a trait à un exemple 
spécifique de canons orientaux dans lesquels l’Église latine est signifiée impli- 
citement, la Note a déclaré : « Par conséquent, on doit comprendre que l’Église 
latine est implicitement inclue par analogie chaque fois que le CCEO utilise 
l'expression ‘Église sui iuris’ dans le contexte des relations interecclésiales ». 
Tandis que la Note Explicative n’a pas présenté d’autres exemples dans les- 
quels le Code oriental peut inclure implicitement l’Église latine, il semble avoir 
effectivement ouvert la possibilité d’interpréter le canon 1 du CCEO dans un 
sens plus large et, par le fait même, élargir l’interrelation des Codes lorsque 
les canons orientaux affectent l’Église latine expressément (implicitement) 
dans d’autres sujets. Par exemple, dans le contexte des relations interrituelles, 
les canons orientaux peuvent très bien impliquer l’Église latine à cause de la 
nature de la chose qui est règlementée. Dans des cas individuels, les Codes 
peuvent aussi servir en tant qu’aide réciproque à l’interprétation canonique 
dans certaines circonstances. 


Divisé en quatre parties, cet article a décrit brièvement dans la première 
partie les neuf canons du CCEO dans lesquels l’Église latine est explicite- 
ment nommée. La partie 2 a examiné les canons orientaux qui contiennent 
l'expression « Église sui iuris » afin de déterminer si, oui ou non, ils obligent 
ou concernent l’Église latine. Puisque la Note Explicative n’a certainement 
pas voulu que les deux cents quarante-trois références à « Église sui iuris » 
incluent implicitement l’Église latine, cette partie a fait un survol de la majo- 
rité de ces références qui ne concernent pas l’Église latine tout en indiquant 
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les canons du CCEO qui concernent implicitement l’Église latine spéciale- 
ment dans le domaine de l’inscription, la célébration interrituelle des sacre- 
ments et la collaboration interecclésiale. La partie 3 a examiné les normes 
orientales qui, dans le contexte des relations interecclésiales, incluent impli- 
citement l’Église latine ex natura rei même si l’expression « Église sui 
iuris » n'apparaît peut-être pas dans les normes ou veulent faire référence à 
l'Église latine. En même temps, comme on a soutenu plus haut à l'égard du 
droit de retenir et observer son rite propre, la nature de la chose n’oblige pas 
toujours automatiquement l’Église latine. Dans la partie 4, une perspective 
plus large de l’interrelation qui existe entre les Codes a été examiné par 
l’entremise d’exemples de leur complémentarité qui permet un recours à l’un 
ou à l’autre en tant qu’aide à l’interprétation canonique sous certaines condi- 
tions (voir CIC cc. 17 et 19 ; CCEO c. 1499). 


Et maintenant, pour conclure sur une note personnelle, je me souviens de 
ce que le Père Ivan Žužek m'a dit durant les premières années qui ont suivi 
la promulgation du Code oriental. Durant une conversation au sujet d’un 
nouveau cours sur le Code oriental qu’on me demandait d’enseigner dans 
une faculté latine de droit canonique, il a dit : « Vous passerez probablement 
votre vie à simplement faire connaître le Code oriental ». Vingt-cinq ans 
après la promulgation du Code oriental et plus que le double d’études dédiées 
à ce Code, ce que le Père Zuzek m’a dit semble vrai. Si cet article contribue 
de façon minime à faire mieux connaître le Code oriental aussi dans l’Église 
latine (etiam in Ecclesia latina), alors il aura joyeusement atteint son but. 
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PENAL LAW: 
A REALIZATION OF THE MISERICORDIAE 
VULTUS ECCLESIAE 


JOHN ANTHONY RENKEN* 


SUMMARY — Pope Francis has established an Extraordinary Jubilee of 
Mercy, during which all are invited to receive the gift of God’s mercy, and to 
extend a similar mercy to others. Jesus is the misericordiae vultus Patris, and 
the Church is the misericordiae vultus Christi. The entire existence of the 
Church must reflect mercy; all its ministries and activities must reveal the 
misericordiae vultus Ecclesiae. This study intends to identify many elements 
of the Church’s penal law which manifest clearly its unique character—a char- 
acter which reflects the merciful face of the Church, which mirrors the merci- 
ful countenance of Jesus, who is the misericordiae vultus Patris. 


RÉSUMÉ — Le pape Frangois a proclamé le Jubilé extraordinaire de la 
miséricorde, pendant lequel nous sommes tous conviés à recevoir le don de 
la miséricorde divine et à communiquer un don analogue aux autres. Jésus 
est le misericordiae vultus Patris et l'Église est le misericordiae vultus 
Christi. L'existence entière de l’Église doit refléter la miséricorde. Tous ses 
ministères et ses activités doivent révéler le misericordiae vultus Ecclesiae. 
Cette étude vise à dégager plusieurs éléments du droit pénal de l’Église qui 
manifestent clairement son caractère unique — un caractère qui reflète le 
visage miséricordieux de l’Église, lequel, à son tour, nous renvoie l’image 
miséricordieuse de Jésus, qui, lui-même, est le misericordiae vultus Patris. 


Introduction 


The entire Church rejoices these days of the Extraordinary Jubilee of 
Mercy, announced by Pope Francis in his bull of indiction, Misericordiae 
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vultus, on 11 April 2015.! This Extraordinary Jubilee begins on 8 December 
2015 (the Solemnity of the Immaculate Conception, which marks the 50° 
anniversary of the conclusion of Vatican Council II) and ends on 20 Nov- 
ember 2016 (the Solemnity of Christ the King). The very incipit of the bull 
of indiction identifies Jesus as the face of the mercy of the Father: “Miseri- 
cordiae vultus Patris est Iesus Christus.” Pope Francis explains that “Jesus 
of Nazareth, by his words, his actions, and his entire person [Vatican Coun- 
cil II, Dei Verbum, 4] reveals the mercy of God” (MV, 1). He elaborates: 
“The signs he works, especially in favour of sinners, the poor, the margin- 
alized, the sick, and the suffering, are all meant to teach mercy. Everything 
in him speaks of mercy. Nothing in him is devoid of compassion” (MV, 8). 
Indeed, “Jesus affirms that mercy is not only an action of the Father, it 
becomes a criterion for ascertaining who his true children are. In short, we 
are called to show mercy because mercy has first been shown to us. Par- 
doning offenses becomes the clearest expression of merciful love, and for us 
Christians it is an imperative from which we cannot excuse ourselves” (MV, 
9). Pope Francis describes mercy as “something concrete” which “indicates 
God's action towards us:” 

9. ... As we can see in Sacred Scripture, mercy is a key word that indicates 

God’s action towards us. He does not limit himself merely to affirming his 

love, but makes it visible and tangible. Love, after all, can never be just an 

abstraction. By its very nature, it indicates something concrete: intentions, 

attitudes, and behaviours that are shown in daily living. The mercy of God 

is his loving concern for each one of us. He feels responsible; that is, he 

desires our wellbeing and he wants to see us happy, full of joy, and peaceful. 

This is the path which the merciful love of Christians must also travel. As 

the Father loves, so do his children. Just as he is merciful, so we are called 

to be merciful to each other. 


1- The Church as the Misericordiae vultus Christi 


After his resurrection and as he was preparing to ascend to the Father, 
Jesus told his disciples: “You will receive power when the Holy Spirit 
comes upon you, and you will be my witnesses in Jerusalem, throughout 
Judea and Samaria, and to the ends of the earth” (Acts 1:8, NAB). Having 
said this, Jesus ascended to the Father. According to the Acts of the Apostles, 


! POPE FRANCIS, apostolic letter Bull of indiction of the Extraordinary Jubilee Year of Mercy 
Misericordiae vultus, 11 April 2015 (=MV), English at: http://w2.vatican.va/content/francesco/ 
en/apost_letters/documents/papa-francesco_ bolla_20150411_misericordiae-vultus.html 
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the last pronouncement of Jesus to his apostles was that they were to be his 
witnesses throughout the whole world. Thus was established the essential 
mission of the Church: to witness to Jesus Christ, risen from the dead and 
returned to the Father, with whom he sends the Holy Spirit upon the dis- 
ciples. The witness to Jesus is a witness to God’s mercy. 


Throughout Misericordiae vultus, Pope Francis repeatedly reminds the 
Church that we are to be merciful. Properly, therefore, we say that the 
Church also has a merciful continence, the face of Jesus Christ himself. The 
Church is rightly understood as the misericordiae vultus Christi. Indeed, 
throughout the Extraordinary Jubilee and certainly beyond, the face of the 
mercy of the Church must shine forth for all to see. Pope Francis says: 


10. Mercy is the very foundation of the Church’s life. All of her pastoral 
activity should be caught up in the tenderness she makes present to believ- 
ers; nothing in her preaching or in her witness to the world can be lacking 
in mercy. The Church’s very credibility is seen in how she shows merciful 
and compassionate love. The Church “has an endless desire to show mercy” 
[PoPE FRANCIS, apostolic exhortation Evangelii Gaudium, 24]. Perhaps we 
have long since forgotten how to show and live the way of mercy. The 
temptation, on the one hand, to focus exclusively on justice made us forget 
that this is only the first, albeit necessary and indispensable, step. But the 
Church needs to go beyond and strive for a higher and more important goal. 
On the other hand, sad to say, we must admit that the practice of mercy is 
waning in the wider culture. In some cases the word seems to have dropped 
out of use. However, without a witness to mercy, life becomes fruitless and 
sterile, as if sequestered in a barren desert. The time has come for the Church 
to take up the joyful call to mercy once more. It is time to return to the basics 
and bear the witnesses and struggles of our brothers and sisters. Mercy is 
the force that reawakens us to new life and instills in us the courage to look 
to the future with hope. 


Pope Francis elaborates further: 


12. The Church is commissioned to announce the mercy of God, the beating 
heart of the Gospel, which in its own way must penetrate the heart and mind 
of every person. The Spouse of Christ must pattern her behaviour after the Son 
of God who went out to everyone without exception. In the present day, as the 
Church is charged with the task of the new evangelization, the theme of mercy 
needs to be proposed again and again with new enthusiasm and renewed pas- 
toral action. It is absolutely essential for the Church and for the credibility of 
her message that she herself live and testify to mercy. Her language and her 
gestures must transmit mercy, so as to touch the hearts of all people and 
inspire them once more to find the road that leads to the Father. 

The Church’s first truth is the love of Christ. The Church makes herself 
a servant of this love and mediates it to all people: a love that forgives and 
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expresses itself in the gift of oneself. Consequently, wherever the Church is 
present, the mercy of the Father must be evident. In our parishes, commun- 
ities, associations and movements, in a word, wherever there are Christians, 
everyone should find an oasis of mercy. 


Pope Francis closes his bull of indiction with repeating again that the Church 
must manifest God’s mercy to the world: 


25. I present, therefore, this Extraordinary Jubilee Year dedicated to living 
out in our daily lives the mercy which the Father constantly extends to all 
of us. In this Jubilee Year, let us allow God to surprise us. He never tires of 
casting open the doors of his heart and of repeating that he loves us and 
wants to share his love with us. The Church feels the urgent need to proclaim 
God’s mercy. Her life is authentic and credible only when she becomes a 
convincing herald of mercy. She knows that her primary task, especially at 
a moment full of great hopes and signs of contradiction, is to introduce 
everyone to the great mystery of God’s mercy by contemplating the face of 
Christ. The Church is called above all to be a credible witness to mercy, 
professing it and living it as the core of the revelation of Jesus Christ. From 
the heart of the Trinity, from the depths of the mystery of God, the great 
river of mercy wells up and overflows unceasingly. It is a spring that will 
never run dry, no matter how many people draw from it. Every time some- 
one is in need, he or she can approach it, because the mercy of God never 
ends. The profundity of the mystery surrounding it is as inexhaustible as the 
richness which springs up from it. 

In this Jubilee Year, may the Church echo the word of God that resounds 
strong and clear as a message and a sign of pardon, strength, aid, and love. 
May she never tire of extending mercy, and be ever patient in offering com- 
passion and comfort. May the Church become the voice of every man and 
woman, and repeat confidently without end: “Be mindful of your mercy, O 
Lord, and your steadfast love, for they have been from of old” (Ps 25:6). 


Jesus comes into this world to bring healing and reconciliation, mercy and 
forgiveness. He tells us that, when we pray, we ask to be forgiven our tres- 
passes as we forgive those who trespass against us (Matthew 6:12; Luke 
11:4). He demands that the disciples forgive their offenders not only seven 
times but seventy-seven times (Matthew 18:21-22; see Luke 17:4). He 
explains that giving forgiveness is required for receiving forgiveness (Mat- 
thew 6:14-15; Luke 6:37; Mark 11:25). He commands the disciples to be 
merciful just like the Father (Luke 6:36). He expects disciples to be recon- 
ciled with each other before they offer their gift on the altar (Matthew 5:23- 
24). He reminds the disciples that all are sinners, that no one is apt to “cast 
the first stone” in condemnation of another (John 8:7). He candidly challen- 
ges those who would remove a speck from a fellow’s eye while ignoring the 
wooden beam in their own (Matthew 7:3-5). 
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Indeed, Jesus invites the disciples to be instruments to urge each other to 
holiness of life, which sometimes involves rebuking a fellow disciple: 
“Be on your guard! If your brother sins, rebuke him; if he repents, forgive 
him” (Luke 17:3). He elaborates: 


If your brother sins against you, go and tell him his fault between you and 
him alone. If he listens to you, you have won over your brother. If he does 
not listen, take one or two others along with you, so that “every fact may be 
established on the testimony of two or three witnesses.” If he refuses to 
listen to them, tell the church. If he refuses to listen even to the church, then 
treat him as you would a Gentile or a tax collector (Matthew 18:15-17). 


Effectively, Jesus here presents a “process” involving disciples in their 
efforts to bring a fellow disciple to reconciliation. The offender who refuses 
reconciliation, all attempts at prompting the fellow’s conversion having 
failed, is treated as an outcast—but only until he would repent. In his first 
letter to the Corinthians, Paul applies this teaching of Jesus when the apostle 
says that the disciple who has committed the seriously immoral act of living 
with his brother’s wife is to be expelled from the church community (deliv- 
ered over to Satan for the destruction of his flesh) “so that his spirit may be 
saved on the day of the Lord” (1 Corinthians 5:1-5). Treating such a fellow 
disciple as an outcast is intended to restore him to the life of grace. More- 
over, the author of the Letter to Titus presents the process to be followed in 
dealing with a heretic: “After a first and second warning, break off contact 
with a heretic, realizing that such a person is perverted and sinful and stands 
self-condemned” (Titus 3:10). Further, the author of 1 Timothy explains that 
the public reprimand of some offenses dissuades others from the same mis- 
conduct: “Reprimand publicly those [presbyters] who do sin, so that the rest 
also will be afraid” (1 Timothy 5:20).? 


These few simple recollections demonstrate that the Church, the disciples 
of Jesus who are his witnesses in the world today (“missionary disciples,” 
as Pope Francis calls us in Evangelii gaudium, 119-121) are persons who 
know God’s mercy in Christ Jesus and who, themselves having received 
divine mercy, bring divine mercy to others—especially to those who do them 
wrong. Disciples forgive over and over again: they extend mercy time after 
time. Indeed, even when a fellow disciple refuses to acknowledge personal 
wrong doing, the other disciples repeatedly urge the fellow to conversion— 
in the extreme, even by regarding the fellow as “out of the community” until 
he or she reforms. Accepting and bestowing forgiveness and mercy is a 
common characteristic of every disciple. 


> 


2 See Brendan DALy, “Penalties and Their Imposition According to Canon Law,” in The 


Canonist, 2 (2011), 167. 
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Everything in the Church must reflect the person of Jesus, the miseri- 
cordiae vultus Patris! Everything must witness his Good News! Everything! 
The Church can never be other than the misericordiae vultus Christi. 


2 — Penal Law as a Manifestation of the Misericordiae vultus 
Ecclesiae 


The essential task of the Church in its evangelization is to communicate to 
everyone the misericordiae vultus Christi, who himself is the miseriordiae 
vultus Patris. Certainly, there are multiple manifestations of this misericordiae 
vultus Ecclesiae. The merciful face of the Church is seen in its proclamation 
of the Good News (always by example and less often by word); its celebration 
of the life-bestowing sacraments; its spiritual and corporal works of mercy; its 
generous bestowal of indulgences; its celebration of jubilees; its effective out- 
reach to the marginalized and the poor: the litany goes on and on. All that the 
Church does must reveal the misericordiae vultus Ecclesiae. Indeed, even the 
penal law of the Church can be understood only as a manifestation of the 
Church’s merciful face. If any other interpretation is given to penal law in the 
Church, if any other application is extended to it—then, such penal law is 
simply not valid. Such penal law is not “ecclesial.” 


Penal law exists in Church. It must reflect the ways of Jesus who demands 
his mercy-receiving disciples bring mercy to others; any penal law which 
reflects any other modus vivendi is foreign to the Church and must be rooted 
out. There is no place in the Church, for example, to the kind of retaliation 
or vindictiveness that expects “life for life, eye for eye, tooth for tooth, hand 
for hand, foot for foot, burn for burn, wound for wound, stripe for stripe” 
(Exodus 21:24-25). Jesus himself rejects such a literal /ex talionis as com- 
pletely foreign to the witness of his disciples (Matthew 5:38-48).* 


2.1 — Penal Law as a Pastoral Instrument 


Penal law is an instrument of grace in the Church. It performs a pre- 
eminently pastoral function, as it has from the earliest days. It reflects the 
constant and universal call to holiness of the disciples, and is an aspect of 


3 The so-called “vindictive penalties” of the 1917 Code (see CIC/17, c. 2216, 2°) are termed 
“expiatory penalties” in the 1983 Code. The term “expiatory penalty” is taken from Saint 
Augustine in De civitate Dei, 21, 13. “Expiation” is the means whereby reparation or atone- 
ment is achieved. 
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the ongoing metanoia (radical conversion and continuous repentance) of the 
Church. Universally, all must acknowledge that the purpose of penal law in 
the Church is to bring “healing and mercy” to the offender, the victim(s) of 
an offender’s delict, and the entire ecclesial community. 


We are aware that the Pontifical Council for Legislative Texts continues 
the arduous task of revising Book VI of the Latin Code. On 26 July 2011, 
with his own cover letter,* Archbishop Francesco Coccopalmerio, the presi- 
dent of the Pontifical Council for Legislative Texts, sent the proposed 
Schema recognitionis Libri VI Codicis iuris canonici (Reservatum to the 
world’s faculties and institutes of canon law, seeking “whatever corrections 
that may be deemed appropriate.” Also contacted for opinions and observa- 
tions were the dicasteries of the Roman Curia, the episcopal conferences, and 
the Union of Major Superiors. The Praenotanda of the 2011 Schema identi- 
fies eight ends which have been pursued in preparing the revision of Book 
VI, the first of which insists that penal law be considered a pastoral instru- 
ment of governance. Together, these principles identify the intentions under- 
lying the draft of proposed new penal law in the Latin Church. The Prae- 
notanda explains: 


First, we have proposed to elaborate the penal system as an instrument of 
governance which the Pastors can have at hand in exercising their responsibil- 
ities of governance for the good of the People of God. Recourse to the penal 
system is indeed a requirement of pastoral charity and the salvation of souls 
demands that its exercise not be delayed. Therefore, the revision envisioned 
endeavors to stimulate ecclesiastical authorities so that, as often as it is 
opportune, they employ penal discipline. For this reason, amended are some 
expressions which appear repeated in various canons of the 1983 Code and 
which appear to dissuade Pastors from making recourse to penal law, but to 
use other means for solving questions.! 


4 Archbishop Francesco COCCOPALMERIO, Letter, 26 July 2011, prot. no. 12354/2011. 

5. PONTIFICIUM CONSILIUM DE LEGUM TEXTIBUS, Schema recognitionis Libri VI Codicis iuris 
canonici (Reservatum), Vatican City, Typis vaticanis, 2011. 

$ This statement in the Praenotanda recalls to mind the reflections of POPE PAUL VI in his 
allocution to the Roman Rota on 29 January 1970 in which he reflected upon the charitable 
(and, therefore, pastoral) character of ecclesiastical penal law: 

For instance, people nowadays are very sensitive over matters like warnings, con- 
demnations, and excommunications, and are inclined to reject them as relics of an abso- 
lutist power whose day has passed. We should not forget, however, that coercive power 
also has roots in the experience of the primitive Church, and Saint Paul made use of it 
in the Christian community of Corinth (see 7 Cor 5:1-13). The general background of 
this passage is enough to give us some idea of the pastoral significance of such a severe 
course of action, which was undertaken only in view of the spiritual and moral integrity 
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The pastoral character of penal law was clearly expressed in C/C/17 canon 
2214 $2 (the first canon on penalties in general of the 1917 Code), which 
quoted the Council of Trent: 


The warning of the Council of Trent, session XIII, de ref., chapter 1, how- 
ever, should be kept in mind: “Bishops and other ordinaries are to remember 
that they are pastors and not executioners, and that they should so preside 
over their subjects as not to dominate them but to love them as children and 
siblings. They should endeavor by exhortation and warning to deter them 
from what is illicit lest, when they commit offenses, they are obliged to 
coerce them with suitable penalties. Yet, if through human frailty the sub- 
jects happen to sin, that precept of the Apostle is to be observed by them 


of the whole Church and for the good of the guilty party himself: “so that his spirit may 
be saved in the day of the Lord Jesus” (/ Cor 5:5). 

An action of this kind, in the proper form and within reason, is therefore at the 
service of the rights of the persons as well as of the community order. Therefore it falls 
within the sphere of charity and should be considered and presented in this light, when- 
ever serious and proportionate circumstances require it for the common good, but with 
the greatest possible care and understanding for those who have gone astray. The prac- 
tical application of the matter is still under study so as to improve upon it ever more and 
to adapt it to the requirements of the human person, which nowadays are more demand- 
ing and heeded, and to place it more harmoniously within the context of modern socio- 
logical reality. No one would want to question the need, opportuneness, and effective- 
ness of this exercise of power, which is inherent in the very nature of judicial power. As 
We have said, this too is an expression of that charity, which is the Church’s supreme 
law. Just as charity motivates the exercise of power to safeguard the ecclesial commun- 
ity, so too charity makes it understood by those who are subjected to it and brings them 
to accept its painful medicinal consequences with fruitful humility. 

Allocution to the Roman Rota, 29 January 1970, in AAS, 62 (1970), 111-118; English 
translation in William H. WOESTMAN (ed.), Papal Allocutions to the Roman Rota: 1939- 
2011, Ottawa, Faculty of Canon Law, Saint Paul University, 2011, 98-104 at 103-104. 
Moreover, the statement in the Praenotanda also reflects the comments of PoPE JOHN 
PAUL II in his first allocution to the Roman Rota on17 February 1979, when he mentioned 
that the proper purpose of ecclesiastical penal law is to foster communio (and, therefore, it 
has a pastoral character): 
Consequently, in the vision of a Church which protects the rights of the individual 
faithful, but likewise promotes and protects the common good as an indispensable con- 
dition for the integral development of the human and Christian person, she also posi- 
tively includes penal discipline. Even the penalty that is threatened by ecclesiastical 
authority — although in reality it is simply a recognition of a situation in which the 
subject has put himself or herself — is seen as a means of fostering communio, that is, 
as a means of repairing those deficiencies in the individual good and the common good 
that have come to light in the anti-ecclesial, criminal, and scandalous behavior of the 
members of the People of God. 
Allocution to the Roman Rota, 17 February 1979, in AAS, 71 (1979), 422-427; English 
translation in William H. WOESTMAN (ed.), Papal Allocutions to the Roman Rota: 1939- 
2011, 153-158, 156. 
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that they reprove, entreat, rebuke them in all goodness and patience, because 
often towards those to be corrected kindness is more effective than severity, 
exhortation more than threat, charity more than power. If on account of the 
gravity of the delict the rod is needed, however, then rigor is to be used with 
gentleness, judgment with mercy, severity with gentleness, so that discipline, 
which is salutary and necessary for the people, is preserved without harsh- 
ness and so that they who had been corrected amend their ways or, if they 
do not wish to repent, so that others are deterred from vices by the salutary 
example of their punishment. ”7 


A rather similar pastoral wisdom is contained in CCEO canon 1401 (the first 
canon on penal law in the 1990 Eastern Code), which states: 


Since God employs every means to bring back the erring sheep, those who 
have received from Him the power to loose and to bind are to apply suitable 
medicine to the sickness of those who have committed delicts, reproving, 
imploring, and rebuking them with the greatest patience and teaching. 
Indeed, they are even to impose penalties in order to heal the wounds caused 
by the delict, so that those who commit delicts are not driven to the depth 
of despair nor are restraints relaxed unto a dissoluteness of life and contempt 
of the law.’ 


Indeed, proposed canon 1311 $2 (a new paragraph of the first canon of the 
revised Book VI) of the 2011 Schema reflects the same pastoral spirit 


When reporting to the 1967 Synod of Bishops on the proposed Guiding Principles for the 
revision of the 1917 Code of Canon Law, Pericles Cardinal Felici cited this statement from 
the Council of Trent. Communicationes, 1 (1969), 90-91. 
In a similar vein, in his post-synodal apostolic exhortation Pastores gregis (16 October 
2003), POPE JOHN PAUL II urged bishops to show fatherly concern to priests and to support 
them in their difficulties; in the case of grave lapses, though, the diocesan bishop is to apply 
canonical norms when their priests commit crimes “for the spiritual good of the sacred 
minister: ” 
21. ... In the present social context, the bishop needs to remain particularly close to 
his flock and above all to his priests, showing a father’s concern for their ascetic and 
spiritual difficulties, and providing them with appropriate support to encourage them 
in fidelity to their vocation and to the requirements of an exemplary life in the exer- 
cise of the ministry. In cases of grave lapses, and even more of crimes which do 
damage to the very witness of the Gospel, especially when these involve the Church’s 
ministers, the bishop must be firm and decisive, just and impartial. He is bound to 
intervene in a timely manner, according to the established canonical norms, for the 
correction and spiritual good of the sacred minister, for the reparation of scandal and 
the restoration of justice, and for all that is required for the protection and assistance 
of victims. 
Post-synodal apostolic exhortation on the bishop, servant of the Gospel of Jesus Christ for 
the hope of the world Pastores gregis, 16 October 2003, English at: http://www. vatican. 
va/holy_father/john_paul_ii/apost_exhortations/documents/hf_jp-ii_exh_20031016_pas- 
tores-gregis_en.html 
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by reflecting the pastoral admonition of the Council of Trent (and C/C/17 
canon 2214 $ 2): 


The one who presides in the Church must protect and promote the good of 
the community itself and of the individual members of the Christian faithful 
within it, with pastoral charity, example of life, counsel and exhortation and, 
if necessary, also with the imposition of penalties, according to the prescrip- 
tions of the law and always a pastoral spirit, having before his eyes the 
restoration of justice, reform of the offender, and reparation of scandal. 


2.2 — Penal Law as a Manifestation of Justice 


Penal law is an occasion for justice in the Church—a justice that leads to 
a conversion of heart which draws one to eternal communion with God. In 
Misericordiae vultus, Pope Francis explains that the mercy of God does not 
deny justice. Those who do wrong must pay the price. Nonetheless, divine 
Justice is the beginning of conversion which leads to love and new life. Pope 
Francis writes: 


21. Mercy is not opposed to justice but rather expresses God’s way of reach- 
ing out to the sinner, offering him a new chance to look at himself, convert, 
and believe. ... If God limited himself to only justice, he would cease to be 
God, and would instead be like human beings who ask merely that the law 
be respected. But mere justice is not enough. Experience shows that an 
appeal to justice alone will result in its destruction. This is why God goes 
beyond justice with his mercy and forgiveness. Yet this does not mean that 
justice should be devalued or rendered superfluous. On the contrary: anyone 
who makes a mistake must pay the price. However, this is just the beginning 
of conversion, not its end, because one begins to feel the tenderness and 
mercy of God. God does not deny justice. He rather envelopes it and sur- 
passes it with an even greater event in which we experience love as the 
foundation of true justice. We must pay close attention to what Saint Paul 
says if we want to avoid making the same mistake for which he reproaches 
the Jews of his time: For, “being ignorant of the righteousness that comes 
from God, and seeking to establish their own, they did not submit to God’s 
righteousness. For Christ is the end of the law, that everyone who has faith 
may be justified” (Rom 10:3-4). God’s justice is his mercy given to every- 
one as a grace that flows from the death and resurrection of Jesus Christ. 
Thus the Cross of Christ is God’s judgment on all of us and on the whole 
world, because through it he offers us the certitude of love and new life. 


Certainly, the “hermeneutic” for the understanding of the place of penal law 
in the Church cannot be other than the teachings of Jesus about the divine 
mercy which goes beyond justice. Any ecclesiastical penal law that does not 
somehow reflect the teaching of Jesus about conversion, mercy, compassion, 
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justice, and forgiveness is out of place in his Body, the Church. Any ecclesi- 
astical penal law reflecting the contrary is invalid: it has no place in the 
Church. The penal law of the Church, to be truly “Christ-centric” and 
“ecclesial,” must promptly and evidently manifest divine mercy. Penal law 
must reflect practically the misericordiae vultus Ecclesia—otherwise, it has 
no proper place among the missionary disciples today. 


But, rightly conceived and practiced, penal law certainly does have a 
proper place in the Church. In a letter to the bishops of the United States on 
11 June 1993 (concerning canonical norms concerning the clergy sexual 
abuse scandal), Pope John Paul II wrote: 


Every sinner who follows the way of repentance, conversion, and pardon 
can call on the mercy of God, and you in particular must encourage and 
assist those who stray to be reconciled and find peace of conscience. There 
is also the question of the human means for responding to this evil. The 
canonical penalties which are provided for certain offenses and which give 
a social expression of disapproval for the evil are fully justified. These help 
to maintain a clear distinction between good and evil, and contribute to 
moral behavior as well as to creating a proper awareness of the gravity of 
the evil involved.’ 


Pope John Paul II is explaining that ecclesiastical penal law appropriately 
identifies certain behaviors among disciples which are especially grave evils, 
socially disapproved. His words reflect the discipline of canon 1341 of the 
Code which says that, after delict has been committed, penal law is intended 
to “repair the scandal, restore justice, reform the offender.” Put positively, 
we can express that penal law is a deterrent to “avoid scandal, maintain 
justice, preclude offenses.” Penal law also educates the faithful about certain 
sinful behaviors which are so outrageous and heinous that they constitute 
“delicts” in the society of the Church; such education serves to deter the 
faithful from committing these behaviors. Penal law intends primarily to 
prevent delicts, to deter them, and to raise awareness of their extremely evil 
nature. Penal law, like all other ecclesiastical law, intends to promote the 
salus animarum. It seeks to assure the common good (which includes the 
individual good). It seeks to maintain right order and, when right order is 
violated, to restore it. 


Without any doubt, the clergy sexual abuse crisis has led to a fresh aware- 
ness about the proper place of, and the need for, penal law in the Church. 
It has become evident that the sexual abuse of a minor by a bishop, presby- 
ter, or deacon is so completely foreign to the Church that the public ministry 


2 Pope JOHN PAUL II, Letter to the U.S. Bishops Concerning Application of Canonical Norms 
for Clerical Sexual Misconduct Cases, 11 June 1993, in CLD, vol. 13, 606-608 at 607. 
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of a cleric who commits such behavior must cease. The sexual abuse scandal 
has also raised awareness that the penal law of the Church has frequently 
been ignored as an instrument to address this and other heinous behaviors. 
In turn, the inadequacy of the existing penal law to address many pressing 
issues has become evident, such that the Church is in the process right now 
of revising universal penal law. For these and perhaps other reasons, renewed 
attention is being given nowadays to Book VI of the Latin Code (and to other 
penal laws and penal processes). 


3- Some Unique Features of Penal Law in the Church 


The penal law of the Church is true penal law. Nonetheless, it has several 
unique features which distinguish it from other systems of penal law and 
which manifest the misericordiae vultus Ecclesiae. Before considering sev- 
eral of those merciful aspects, we would wisely recall some of the more 
general features of ecclesiastical penal law. 


3.1 - The Church Has Limited Coercive Power 


Although the Church admits that it has the “innate and proper right (ius)” 
to coerce offending Christians with penal sanctions (c. 1311), unlike the civil 
legal systems, in fact it has no external “coercive” authority. Its coercive 
power is internal: it involves the consciences of the faithful who are willing 
to submit to, and to comply with, the Church’s penal laws. The “success” 
of the Church’s law in the conversion of the offender (that it, its success in 
bringing about the offender’s reform) depends on and requires the offender’s 
freely willed cooperation and compliance. 


Also unlike the civil legal systems, the Church has no external coercive 
power of “discovery” (subpoena action), and no coercive power to force 
persons to cooperate, e.g., as witnesses (“contempt of court”). 


Put simply, the coercive penal power of the Church is completely ad 
intra—in its origin, application, interpretation, observance, execution, etc. 


3.2 — All Penal Law Is Merely Ecclesiastical Law ... 


Book VI begins with a “doctrinal” canon which expresses something of 
the so-called “constitutional nature of the Church.” Canon 1311 says: “The 
Church has the innate and proper right (ius) to coerce offending members of 
the Christian faithful with penal sanctions.” This expresses a profound 
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theological understanding of the Church. Too, Book VI contains canons 
expressing the power of governance possessed by certain persons in the 
Church who can issue laws and precepts. Certainly, any canons that promote 
justice and right relationships reflect the moral order. 


All such things as these having been said, we still understand the specific 
norms of penal law in the Church are “merely ecclesiastical laws.” This means 
that penal laws “bind those who have been baptized in the Catholic Church or 
received into it, possess the sufficient use of reason, and, unless the law 
expressly provides otherwise, have completed seven years of age” (c. 11). Penal 
law establishes an “age exception” since penal law binds only those who have 
“completed the sixteenth year of age” (c. 1323, 1°). Indeed, a penalty “must 
be tempered or a penance employed in its place if the delict was committed ... 
by a minor who has completed the age of sixteen years” (c. 1324 $1, 4°). 


As merely ecclesiastical laws, penal laws can be changed, suppressed, and 
even dispensed (although canon 87 says the diocesan bishop cannot dispense 
universal penal laws). 


3.3 —... But Universal Penal Law Cannot Be Dispensed by 
the Diocesan Bishop 


Canon 87 §1 explains that the diocesan bishop cannot dispense from 
penal law (nor from procedural laws or laws whose dispensation is especially 
reserved to the Apostolic See or some other ecclesiastical authority), even 
though penal law is merely ecclesiastical law. This demonstrates that the 
legislator expects universal observance of universal (papal) penal law, sub- 
stantive and procedural. 


3.4 — Not All Behavior Forbidden in the Church Is Specifically 
Identified as a Delict ... 


Every sin (that is, every morally forbidden behavior) is not identified as 
a delict; most sins, even mortal sins, are not delicts. Every violation of the 
Church’s law (that is, every instance of non-compliance with positive ecclesi- 
astical law) is not identified as a delict: most ecclesiastical laws do not 
establish delicts. Rather, only that sinful behavior which violates penal law 
is a delict. This means that, in the society which is the Church, the violation 
of every moral norm and of every codified law is not specifically identified 
as behavior which constitutes a delict. One can commit an act which is 
“deadly” wrong (1.e., a mortal sin) and which is strictly forbidden by the 
Church’s law, but not thereby commit a delict. 
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3.5 —... But Consideration Must be Given to Canon 1399 


Canon 1321 $ 1 states: “No one is punished unless the external violation 
of a law or precept, committed by the person, is gravely imputable by reason 
of malice or negligence.” This canon reflects the principle: nulla poena sine 
culpa. Further, canon 223 $ 3 assures the Christian faithful of a fundamental 
right: “The Christian faithful have the right not to be punished with canon- 
ical penalties except according to the norm of law.” This right precludes 
arbitrariness (and the perception of arbitrariness) on the part of superior 
ecclesiastical authorities, and assures the faithful of fair treatment. This 
canon reflects the so-called “principle of legality:” nulla poena sine lege 
poenali praevia. 


Nonetheless, the Code explains that any external violation of a divine or 
canonical law can be punished, even if no penalty is attached to the law. 
Canon 1399, the “general norm” at the end of Book VI, states: 


In addition to the cases established here or in other laws, the external viola- 
tion of a divine or canonical law can be punished by a just penalty only when 
the special gravity of the violation demands punishment and there is an 
urgent need to prevent or repair scandals. 


The discipline contained in canon 1399 is the subject of much discussion 
among canonists.!° 


10 At a meeting of the plenarium, 24-27 May 1977, the question was posed concerning the 
strict application of the principle of legality. “Whether it is agreeable to introduce a more 
strict application of the principal of legality — as it is called (nullum crimen nullaque poena 
sine lege)—in canonical penal law, such that what appears in canon 73 of the Schema 
documenti quo disciplina sanctionum seu poenarum in Ecclesia Latina denuo ordinatur 
(cf. CIC/17, canon 2222) must be suppressed?” Communicationes, 9 (1977), 80. 

On 4 June 1977, Archbishop Rosalio Castillo Lara, secretary of the Pontifical Commis- 
sion for the Revision of the Code of Canon Law, reported that the plenarium replied in the 
negative to this question. Moreover, the majority of the members of the plenarium sought 
that the words “cum sit de re valde grave” be eliminated from canon 73 of the 1973 Schema. 
This modification effectively resulted in promulgated canon 1399. Communicationes, 9 
(1977), 321-322; see also 12 (1980), 89-90; PONTIFICIA COMMISSIO CODICIS IURIS CANONICI 
RECOGNOSCENDO, Relatio complectens synthesim animadversionum ab Em.mis atque Exc.mis 
Patribus commissionis ad novissimum Schema Codicis iuris canonici exhibitarum, cum 
responsibus a secretaria et consultoribus datis. Vatican City, Typis polyglottis Vaticanis, 
1981, 305. 

Thomas J. GREEN comments about the decision of the plenarium: “ Apparently legitim- 
ate concerns about protecting the integrity of the Church’s mission and precluding spiritual 
damage to persons prevailed over reasonable concerns for legal security and the rights of 
believers.” Commentary on Book VI: Sanctions in the Church, in John P. BEAL, James 
A. CORIDEN, and Thomas J. GREEN (eds.), New Commentary on the Code of Canon Law, 
commissioned by the CANON LAW SOCIETY OF AMERICA, New York, Paulist, 2000, 1604. 
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The principle nulla poena sine culpa is based in the divine natural law; 
however, the principle nulla poena sine lege poenali praevia is based in 
human positive law.!! Unlike the secular systems which adhere strictly to the 
principle of legality, the Church sometimes needs the discipline of canon 
1399 to address an especially grave violation of a divine or canonical law to 
which no penalty is attached when there is an urgent need to prevent or repair 
scandals. This “weakening” of the strict principle of legality intends to 
assure the ultimate purpose of the Church, the salus animarum. 


Canon 1399 states that a just penalty can be imposed only (1) when a 
person had violated a divine or ecclesiastical law to which a penalty is not 
attached; (2) when the special gravity (specialis gravitas) of the violation 
demands punishment;! and (3) when there is an urgent need to prevent or 
repair scandals. If all these circumstances do not coincide, canon 1399 can- 
not apply.!* Moreover, the prescription period for the delict of canon 1399 is 
three years (c. 1362 § 1); if the external violation had occurred beyond three 
years in the past, the violation cannot be punished. '* 


This canon seeks to achieve a very delicate balance between the common 
good and the rights of individuals. Admittedly, ecclesiastical authorities 
could abuse this canon by applying it arbitrarily or excessively, but similar 
inconsistencies and abuses can also occur in the application of other penal 
laws. 


Moreover, the ordinary will recall the norm of canon 1347 $ 1, which 
makes it certain that no censure can be imposed without at least one previous 
warning. This would also pertain to an application of canon 1399: no censure 


Luigi CHIAPPETTA notes that the principle nulla poena sine lege originated in canonical law 
during the twelfth century but did not have a rigorous application in the Church. // Codice 
di diritto canonico: Commento giuridico-pastorale, vol. 2, 735, fn. 4. 

Gommar MICHIELS had suggested that in canon law the principle of legality would be 
expressed: nullum crimen, nulla poena, sine sanctione poenali praevia. De delictis et poenis, 
3 vols., Paris, Desclée, 1961, vol. 1, 83. 

2 The gravity of the violation of the divine or ecclesiastical law would be clearly and certainly 
evident from the very teaching of the Church, such that the offender would reasonably 
foresee a penalty for the violation. 

Josemarfa SANCHIS questions the practical value of canon 1399: “Only with difficulty can 
[canon 1399] be considered a pastorally effective measure against urgent and grave situa- 
tions that can be more speedily resolved with greater effectiveness and justice by other 
means, including non-penal ones, as provided by law; for example, by correction (cf. c. 1339 
$2).” Commentary on Canon 1399, in Angel MARZOA, Jorge MIRAS, and Rafael RODRIGUES- 
OCANA (eds.), Ernest CAPARROS (Eng. ed.), Exegetical Commentary on the Code of Canon 
Law, 5 vols., Montreal, Wilson and Lafleur, 2004, vol. 4/1, 561. 

'4 See Velasio DE PAOLIS and Davide Ciro, Le sanzioni nella Chiesa. Commento al Codice di 
diritto canonico, Libro VI, Rome, Urbaniana University Press, 368-369. 
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can be imposed upon someone who violates a divine or canonical law to 
which penalty is not attached, without the offender having been warned at 
least once beforehand.! The very warning of canon 1347 $1 itself would 
prevent scandal if the offender ceases scandalous behavior. (Some canonists 
suggest that canon 1399 be eliminated and that the competent ecclesiastical 
authority establish a penal precept, threatening either a medicinal or expia- 
tory penalty, after a person has committed an outrageous violation of a non- 
penal divine or ecclesiastical law.) 


Further, since canon 1399 concerns the imposition of an indeterminate 
Just penalty, in accord with the discipline of canon 1349, such an indeter- 
minate penalty can never be perpetual. Excluded, therefore, is the penalty of 
dismissal from the clerical state, removal from an ecclesiastical office, etc.!° 


15 Josemaría SANCHIS, however, writes: “Since prior admonishment (c. 1347 $ 1) is required 


for the valid imposition of medicinal penalties or censures, some authors feel that those 
penalties are inapplicable to the case covered by this canon because, if they were, how could 
the canon be an effective instrument in emergency situations?” Commentary on Canon 
1399, 560-561. 

Several commentators contend that canon 1399 permits the inflicting of medicinal pen- 
alties, provided there had been a prior warning ad validitatem (c. 1347 $ 1): Antonio CALA- 
BRESE, Diritto penale canonico, 3" ed., Vatican City, Libreria editrice vaticana, 2006, 348; 
Luigi CHIAPPETTA, Il Codice du diritto canonico: Commento giuridico-pastorale, 735-736; 
Bruno Fabio PIGHIN, Diritto penale canonico, Istitito di diritto canonico San Pio X Manuali 
3, Venice, Marcianum Press, 2008, 523; William H. WOESTMAN, Ecclesiastical Sanctions 
and the Penal Process: A Commentary on the Code of Canon Law, 2" ed., Ottawa, Faculty 
of Canon Law, Saint Paul University, 2003, 155. This author contends, with Calabrese, 
Chiappetta, Pighin, and Woestman, that canon 1399 permits the imposition of a censure, 
provided that a prior warning is given and that the other qualifications of the canon are 
present. 

Thomas J. GREEN, however, contends that canon 1399 excludes the possibility of the 
imposition of a censure: “The penalty is expiatory rather than a censure, since no warning 
is necessary for its imposition and its primary focus is not reforming the offender but restor- 
ing the violated ecclesial order. Accordingly, censures such as excommunication or suspen- 
sion cannot be imposed.” Commentary on Book VI: Sanctions in the Church, 1604. Simi- 
larly, Velasio DE PAOLIS and Davide Cito comment that canon 1399 does not allow 
inflicting a censure since a prior warning is needed; nonetheless, they explain that the 
ordinary can intervene with a penal precept to which is attached a latae sententiae censure. 
Le sanzioni nella Chiesa. Commento al Codice di diritto canonico, Libro VI, 369. 

Charles J. SCICLUNA, reflecting on the 2001 Normae, remarks: “A few serious cases of 
sexual abuse of minors between the ages of sixteen and eighteen committed prior to 30 April 
2001 were dealt with under canon 1399. In addition to the cases established here or in other 
laws, the external violation of a divine or canonical law can be punished by a just penalty 
only when the special gravity of the violation demands punishment and there is an urgent 
need to prevent or repair scandals (‘Praeter casus hac vel aliis legibus statutos, divinae vel 
canonicae legis externa violatio tunc tantum potest iusta quidem poena puniri, cum specialis 
violationis gravitas punitionem postulat, et necessitas urget scandala praeveniendi vel 
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Certainly, canon 1399 can be imposed either by the ordinary (in an extra- 
judicial process) or the judge (in a judicial process). One penalized by canon 
1399 is able to lodge recourse (against an extrajudicial decree) or appeal 
(against a judicial sentence), which action has suspensive effect (c. 1353). 


Significantly, no canon in the Eastern Code corresponds to canon 1399. 


3.6 — The Code Distinguishes Two Types of Penalties: Medicinal 
Penalties (or, Censures) and Expiatory Penalties 


Canon 1312 identifies two kinds of penal sanctions in the Church: 
(1) medicinal penalties, also called censures, identified in canon 1331-1333, 
and (2) expiatory penalties, identified in canon 1336 and elsewhere as estab- 
lished by penal law (c. 1312 § 2). The Code does not define these two kinds 
of penalties,!” but one may wish to refer to the descriptions of each found in 
the 1917 Code: 


Medicinal Penalty or Censure: C/C/17, canon 2241—A censure is a penalty 
by which a baptized person, delinquent and contumacious, is deprived of 
some spiritual goods or goods connected to spiritual ones until, having with- 
drawn from contumacy, the offender is absolved. 


Expiatory Penalty:'® C/C/17, canon 2286—Vindictive penalties are those 
which tend directly to the expiation of a delict, such that their remission does 
not depend on the withdrawal from contumacy of the delinquent. 


Canon 1341 says that a process to impose or declare a penalty should be 
initiated by the ordinary only when other means cannot sufficiently “repair 


reparandi.’) As this canon speaks only of a ‘iusta poena, according to canon 1349 a judge 
is not able, therefore, to inflict a perpetual penalty. 

The question of prescription with regard to graviora delicta is once again much dis- 
cussed after the motu proprio because, for the first time in history, a time limit has been 
imposed, after which the actio criminalis is extinguished for these delicts.” “The Procedure 
and Praxis of the Congregation for the Doctrine of the Faith Regarding Graviora delicta,” 
in Patricia M. DuGAN (ed.), The Penal Process and the Protection of Rights in Canon Law: 
Proceedings of a Conference Held at the Pontifical University of the Holy Cross, Rome, 
March 25-26, 2004, Gratianus Series, Montreal, Wilson and Lafleur, 2005, 239. 
Pio Ciprotti, the relator of the coetus De iure poenali, reflecting on observations about it, 
said that the 1973 Schema contains no definitions of censures or expiatory penalties but only 
indicates the elements of each. Communicationes, 8 (1976), 169; see 171. 
“Expiatory penalties” in the 1983 Code had been called “vindictive penalties” in the 1917 
Code: see CIC/17, canon 2216, 2°. The term “expiatory penalty” is taken from Saint Augus- 
tine in De civitate Dei, 21, 13. 

Canon 1312 §2 mentions that expiatory penalties involve the deprivation of a spiritual 
or temporal good; the 1917 Code stated that every ecclesiastical penalty is the deprivation 
of some good (CIC/17, c. 2215). 
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the scandal, restore justice, reform the offender.” These three factors are the 
purposes of all penalties. Nonetheless, medicinal penalties tend to focus on 
the reform of the offender, and expiatory penalties tend to focus on the repair 
of scandal and the restoration of justice.! 


19 


Angel MARZOA reflects: “Thus, the fact that there are medicinal penalties and expiatory 
penalties in canon law does not mean that there are two radically different types of penalties. 
That would require us to speak of two penal systems, or perhaps more properly of a penal 
system and a medicinal system. Instead, there are two complementary modes of reaction to 
offenses in which the stress falls more on medicinality or more on expiation. The stress 
determines different manners of imposition. One looks more to the offender, requiring the 
prerequisite of contumacy (a rebellious attitude of the offender when he commits the 
offense) and the other is more directly aimed towards restoring the juridical-social order and 
therefore does not consider the attitude of the offender to be as relevant. Both methods are 
complementary; each supports a canonical penal system in which the coercive defense of 
an ecclesial social order is sought as a condition and necessary environment for the integral 
development of the human and Christian person. They do not seek to sanctify with penal 
instruments, nor in the defense of the social order, do they dispense with the ultimate 
end pursued by Church law. In both cases, the offense as a clearly delineated juridical 
reality, objectified through the technique of classification, is a necessary prerequisite to 
imposing the penalties.” (Introduction [to Book VI, Part I: Offenses and Punishments in 
General], 217). 

Velasio DE PAOLIS remarks: “The distinguishing of penalties into medicinal (aimed at 
the correction of the offender) and vindictive, or, according to the new terminology, expia- 
tory (aimed at the re-establishing of order and the repairing of scandal) has consequences 
affecting the canonical legal system itself, both as regards the application of a penalty and 
as regards its remission. In the first place, the content of medicinal penalties is different from 
that of expiatory penalties. Canon law cautions against resorting to medicinal penalties 
lightly. What happens in practice is that medicinal penalties are held to be ‘truly’ canonical, 
while expiatory penalties are regarded as being in some way common to civil societies as 
well. This comparison is simply the result of a way of thinking which, even in the ecclesial 
sphere, tends to regard as characteristic of the Church those things that are more intimately 
bound up with the area of sacramental mystery, while those things that have more to do with 
the social dimension are somehow less characteristic. Lurking behind this is the temptation 
to separate the divine, mysterious dimension of the Church from the human, juridical, social 
dimension. The greater seriousness of the medicinal penalties lies in the fact that they have 
a deeper impact on the juridical patrimony of the faithful (as in the case of the penalties of 
excommunication and interdict) or of a portion of the faithful—such as clerics—who hold 
a special place within the Church (suspension). The privation of goods which is brought 
about through medicinal penalties, in reality deprives the faithful of the assistance necessary 
for salvation. This is possible and legitimate only in extreme cases, in order to break down 
a person’s stubborn resistence, and to confront him with the risk he runs of losing his path 
to eternal salvation. 

However, one should not forget the novelty of the change of name of the other category 
of penalty, from ‘vindictive’ to ‘expiatory.’ This latter is a word rich in meaning in the 
Church’s tradition, and one which shows that penalties in the Church are rooted in the 
possibility of expiating and therefore redeeming—with the help of grace—one’s criminal 
past. It is a time of grace and an offer of salvation, through the Church’s pastoral service. 
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Expiatory penalties deprive a member of the Christian faithful of some 


spiritual or temporal good, and are consistent with the supernatural purpose 
of the Church.”° In addition to the expiatory penalties mentioned in canon 
1336, the Code explains that ecclesiastical law can establish yet additional 


A person who is bound by a penance is on the way to salvation. If it is a medicinal penalty, 
the privation of salvific good serves as an alarm-call for him, to awaken him and help him 
start afresh. If it is an expiatory penalty, the one who accepts it interiorly discovers, through 
his insertion into the expiatory path of Christ, the possibility of making expiation himself, 
of making good the harm he has done, and of starting out once more along the way of 
salvation. 

Conversion and expiation are really two aspects of the same penal remedy. It is possible 
to draw a distinction between them, but not to separate them. Anyone who, under the pres- 
sure exerted by a medicinal penalty, repents and is converted, only obtains remission of the 
penalty if he shows signs that such conversion is genuine. The signs in question are: the 
re-establishment of justice; reparation for the harm caused; and the repairing of scandal. 
Whoever undergoes a true conversion is ready to make expiation. And whoever is under an 
expiatory penalty can obviously achieve its expiatory purpose only if he is repentant; in 
other words, only if he is convinced of the evil he had done and of the harm he has caused 
the Church and his brethren. He can expiate only if he is truly converted. One can under- 
stand therefore how a person who is under the effect of a penalty has the juridical, and 
therefore also the moral, obligation to comply with the penalty, even if the penalty is occult. 
Penal law, as indeed any other law, above all binds a person’s conscience, because it is at 
the service of the common good, which for the Church means the salvation of souls. 

It is therefore a mistake to consider that someone who has had a penalty imposed on 
him is in a state of enmity with the Church. The real source of enmity is sin. A penalty is a 
medicine or an expiation. In some way it already presupposes reconciliation, or at least it is 
an invitation to reconciliation.” (“Penal Sanctions, Penal Remedies, and Penances in Canon 
Law” in Patricia M. DUGAN [ed.], The Penal Process and the Protection of Rights in Canon 
Law: Proceedings of a Conference Held at the Pontifical University of the Holy Cross, 
Rome, March 25-26, 2004, Gratianus Series, Montreal, Wilson and Lafleur, 2005, 158-159). 

For further reflections on canon 1312 $ 1, see: Damián G. ASTIGUETA, “Medicinalita 

della pena canonica,” in Periodica, 99 (2010), 251-304; Francisco COCCOPALMERIO, “La 
reforma del libro VI del Código de derecho canónico,” in José Luis SANCHEZ-GIRON and 
Carmen PENA (eds.), El Código de derecho canónico de 1983. Balance y perspectivas a los 
30 años de su promulgación, Biblioteca Comillas Derecho Canónico 4, Madrid, Universidad 
Pontificia Comillas, 2014, 382-384; Francesco NIGRO, Commentary on Book VI: De sanc- 
tionibus in Ecclesia, in Pio Vito PINTO (ed.), Commento al Codice di diritto canonico, 2" 
ed., Studium Romanae Rotae, Vatican City, Libreria editrice vaticana, 2001, 759. 
Even though canon 1312 $2 refers only to expiatory penalties, medicinal penalties also 
“deprive a member of the Christian faithful of some spiritual or temporal good” and are 
“consistent with the supernatural purpose of the Church.” C/C17, canon 2215 had precisely 
explained that every ecclesiastical penalty is “the privation of some good” of which the 
Church can dispose. 

For any such deprivation of a good to be penal, of course, the offender must have com- 
mitted a delict. The Code also contains legislation concerning non-penal deprivations (e.g., 
removal from office for a non-penal reason, cc. 192-195, 1740-1747). 
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expiatory penalties. The Code does not, however, permit the establishment 
of medicinal penalties other than those identified in canons 1331-1335. 


3.7 — The Code Distinguishes Two Manners in Which a Penalty Can 
Be Incurred: Latae sententiae and Ferendae sententiae 


Canon 1314 states: “Generally, a penalty is ferendae sententiae, so that 
it does not bind the guilty party until after it has been imposed; if the law or 
precept expressly establishes it, however, a penalty is /atae sententiae, so 
that it is incurred ipso facto when the delict is committed.” 


Some penalties are incurred “automatically” in the very committing of 
the delictuous act: these are called latae sententiae penalties. All latae sen- 
tentiae penalties are determinate: the penal law itself determinates the 
specific latae sententiae penalty for the specific delict. When a person com- 
mits a delict which carries a /atae sententiae penalty, the offender makes a 
personal judgment (assessment of imputability) and, if he or she judges that 
the delict was imputable, then the offender is expected immediately to 
observe the latae sententiae penalty. In these cases, the penalty comes about 
immediately and must be observed immediately by the offender. 


Other penalties are imposed through a canonical process, judicial (pre- 
ferred) or extrajudicial: these are called ferendae sententiae penalties. For 
delicts which threaten a ferendae sententiae penalty, the penal law can deter- 
mine the penalty or it can assign the determination of the penalty to the 
prudent appraisal of the ordinary/judge (c. 1315 § 1). An indeterminate pen- 
alty is very often expressed in the law as a “just penalty.” A penal precept 
must always contain a determinate penalty (but never a perpetual expiatory 
penalty); no indeterminate penalty can be threatened by a penal precept 
(c. 1319 $1). 


3.8 — Many Delicts Concern Only Clerics 


Arguably, clerics can commit most of the “common delicts” identified by 
penal law today. Nonetheless, many delicts can be termed “clerical delicts,” 
since they can only be committed by clerics (see cc. 1378 $1; 1382; 1383; 
1387; 1388; 1392; 1394; 1395). Moreover, sometimes a distinct penalty is 
identified for a cleric who commits a “common delict” (see cc. 1364 $1; 
1367; 1370 $1; 1370 $2; 1378 $2; 1390). 

Furthermore, some factors affecting imputability would seem not to apply 
to clerics (e.g., non-negligent ignorance of violating a law or precept 
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eliminating imputability: c. 1323, 2°; non-negligent ignorance that a penalty 
was attached to a law or precept: c. 1324 $ 1, 9°). Indeed, the fact of using 
their dignity, authority, or office in order to commit a delict can result in 
greater imputability and a more grave punishment for many clerics who 
commit delicts (c. 1326 $ 1). 


3.9 — Not All Penal Law Is Contained in the Code 


While it is true that Book VI, Part II identifies the penalties for individual 
delicts (cc. 1364-1399), it is important to recall that universal penal law of 
the entire Latin Church is also found in other sources: 


— Code of Canons of the Eastern Churches (1990), canon 1465 


— Pope JOHN PAUL II, apostolic constitution on the vacancy of the Apos- 
tolic See and the election of the Roman Pontiff Universi dominici 
gregis (22 February 1996) 

— CDF, Normae de gravioribus delictis (21 May 2010) 


— POPE BENEDICT XVI, apostolic letter motu proprio on some changes in 
the norms pertaining to the election of the Roman Pontiff Normae 
nonnullas (22 February 2013) 


In addition, of course, those with legislative power in the Church can issue 
particular penal laws (c. 1315 § 1). Within the limits of competence by reason 
of territory or persons, they can also strengthen by an appropriate penalty a 
divine law or an ecclesiastical law issued by a higher authority (c. 1315 § 1). 
Particular law can also add other penalties in addition to those established in 
universal law (for a very grave necessity); further, it can establish a determin- 
ate penalty (to replace an indeterminate one in universal law) and a perceptive 
penalty (to replace a facultative one in universal law) (c. 1315 $3). 


Moreover, those with executive power can issue penal precepts to which 
a determinate penalty would be attached, other than dismissal from the cler- 
ical state (c. 1319 $1). 


4 — Merciful Aspects of the Penal Law of the Church 


The penal law of the Church, true penal law albeit with unique features, 
manifests the misericordiae vultus Ecclesiae. The following are twenty six 
merciful aspects of the Church’s penal law: most of the following regard 
substantive penal law but several, nearer the end of the listing, regard pro- 
cedural penal law. All are manifestations of the mercy of the Church in its 
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penal law, demonstrative of its preeminently pastoral aspect, its evident 
desire to assure justice, its properly ecclesial character. 


4.1 — Penalties Are Not a “First Choice” to Address Delicts 


Canon 1317 is quite clear: “Penalties are to be established only insofar 
as they are truly necessary to provide more suitably for ecclesiastical disci- 
pline.” Penalties are not a “first choice” to address misconduct in the 
Church. 


Except in the case of latae sententiae penalties (which are incurred ipso 
facto when the delict is committed, provided the offender acted with imput- 
ability), when he receives knowledge, which at least seems true, that some- 
one has committed a delict, the ordinary is to conduct a penal preliminary 
investigation (personally or through another, who has the powers and obli- 
gations of an auditor) to identify the facts, circumstances, and imputability 
(c. 1717 $ 1, 3). During this preliminary investigation, care must be taken not 
to endanger the good name of anyone (c. 1717 $2). The Code says that the 
preliminary investigation can be omitted if it seems entirely superfluous 
(c. 1717 $1). 


Once the preliminary investigation has gathered sufficient elements and 
is finished, the ordinary must determine if a penal process is expedient 
“attentive to canon 1341” (c. 1718 $ 1, 2°). Canon 1341 states: 


An ordinary is to take care to initiate a judicial or administrative process to 
impose or declare penalties only after he has ascertained that fraternal cor- 
rection or rebuke or other means of pastoral solicitude cannot sufficiently 
repair the scandal, restore justice, reform the offender. 


This canon identifies the three purposes of penalties: the repair of scandal, 
the restoration of justice, and the reform of the offender. If all three of these 
purposes can be achieved in another way (e.g., fraternal correction, rebuke, 
other means of pastoral solicitude), there is no canonical reason for a penalty. 
Tf all three of these purposes cannot be achieved in another way, however, 
1t would be appropriate to proceed to the imposition or declaration of a pen- 
alty because of the delict which had been committed. 


The imposition of penalties on an offender is not the first determination 
of the ordinary who is aware that it appears that a delict has been committed; 
instead, his first determination is to discern if the purposes of a penalty can 
be achieved sufficiently in some other fashion. 


While the preceding is true, although penalties are not a “first choice,” 
they remain a “valid choice” and are sometimes “necessary choice.” Indeed, 
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penalties are a “necessary choice” when all three purposes of penalties can- 
not be achieved in another fashion. 


4.2 — The Law More Favorable to the Accused is Applied When a 
Penal Law Changes 


Canon 1313 $ 1 states: “If a law is changed after a delict has been com- 
mitted, the law more favorable to the accused is to be applied.” Properly, 
any newly created penal law looks to the future. It does not have retroactive 
effect. Such is in accordance with the general norm of canon 9, which states: 
“Laws regard the future, not the past, unless they expressly provide for the 
past.”?! Canon 1313 $ 1, which concerns a modification in an already exist- 
ing penal law, contains an exception to canon 9. It states that, whenever a 
penal law is changed after a delict has been committed but before a penalty 
is imposed,?? the law more favorable to the accused is to be applied to the 
accused. In other words, the more benign law is to be observed.” Arguably, 


21 See Sosio D’ANGELO, “Retroattività della legge in materia penale ecclesiastica,” in Rivista di 


diritto ecclesiastico, 33 (1922), 149-153; Thomas John PAPROCKI, “Graviora delicta and Cler- 
ical Sexual Misconduct with Minors,” in Arthur J. ESPELAGE (ed.), CLSA Advisory Opinions, 
2001-2005, Alexandria, VA, CLSA, 2006, 347-348; Rik Torrs, “La rétroactivité des peines 
canoniques,” in Revue de droit canonique, 56 (2006), 185-199; William H. WOESTMAN, 
“Offense by a Cleric against the Sixth Commandment with a Minor,” in Arthur J. ESPELAGE 
(ed.), CLSA Advisory Opinions, 2001-2005, Alexandria, VA, CLSA, 2006, 348-349. 
Josemarfa SANCHIS writes: “If the penalty has been applied (whether because it was a /atae 
sententiae penalty which the delinquent automatically incurred at the moment of committing 
the offense, or because it was a ferendae sententiae penalty and the execution of the sentence 
or decree inflicting the penalty was mandated), it is impossible to apply a different law, because 
the law in effect at the time of deciding the case has already been applied. However, revocation 
of the executory decree of sentence or the decree imposing the penalty may be requested, citing 
the change in penal law.” Commentary on Canon 1313, in Angel MARZOA, Jorge MIRAS, and 
Rafael RODRIGUES-OCANA (eds.), Ernest CAPARROS (Eng. ed.), Exegetical Commentary on the 
Code of Canon Law, 5 vols., Montreal, Wilson and Lafleur, 2004, vol. 4/1, 236. 

CIC/17, canon 2219 $ 1 had stated: “In the matter of penalties, the more benign interpreta- 
tion is to be made.” CCEO canon 1404 § 1 is identical. This is Regula iuris, 49: “In poenis 
benignior est interpretatio facienda.” The 1983 Latin Code has no corresponding canon. 

Recall also Regula iuris, 15: “What is odious is to be restricted, what is favorable is to 
be broadened.” 

Josemaria SANCHIS remarks about canon 1313 §1: “The text of the canon refers to the 
lex reo favorabilior (i.e., the law that, taking into account the various requirements estab- 
lished therein, is the most favorable to the offender). Thus it is not merely the law that 
imposes a lesser penalty. A greater penalty could be more favorable, insofar as it implies 
that the case is not punishable due to stricter requirements. It could also be considered more 
favorable, for example, if a later law provides that the offense be punished with a penalty 
applied ferendae sententiae instead of latae sententiae.” Commentary on Canon 1313, 236. 


118 STUDIA CANONICA | 1, 2016 


the more benign approach may be found in the previous law. This is an 
exception to the general norm that new laws typically look to the future. 


4.3 — Penal Law Must Be Given a Strict Interpretation 


Canon 18 states that penal laws (and laws which restrict the free exercise 
of rights or contain a legal exception) are subject to a strict interpretation. 
They cannot be given a broad interpretation — that is, they cannot be applied 
to all possible cases. A broad interpretation is given to favorable laws, not 
to odious ones (such as penal laws), to which must be given a strict inter- 
pretation which “limits the law’s application to the minimum stated in the 
law.”2 


Therefore, if an express prescript of universal or particular law is lacking 
for the resolution of a penal case, an ecclesiastical authority cannot make 
recourse to “laws issued in similar matters, general principles of law applied 
with canonical equity, the jurisprudence and practice of the Roman curia, or 
the common and constant opinion of learned persons” (c. 19).2 


4.4 — Penalties are Limited by Prescription 


Prescription is very similar to the “statute of limitations” in civil law. 
It is the legal means to extinguish an action. It refers to the time period 


See also Damián G. ASTIGUETA, “La legge penale più favorevole (can. 1313),” in Peri- 
odica, 96 (2007), 183-248; ID., “La ley penal más favorable (can. 1313),” in FACULTAD DE 
DERECHO CANÓNICO, PONTIFICIA UNIVERSIDAD CATÓLICA ARGENTINA (ed.), Iudex et magister: 
Miscelánea en honor a Pbro. Nelson C. Dellaferrera, 2 vols., Buenos Aires, Dunken, 2008, 
vol. 2, 441-481; Angelo Giuseppe URRU, Punire per salvare: Il sistema penale nella Chiesa, 
Collana Euntes 14, Roma, Edizioni vivere in, 2002, 31-33; William H. WOESTMAN, “Dis- 
missal from the Clerical State for the Sexual Abuse of a Minor,” in Arthur J. ESPELAGE (ed.), 
CLSA Advisory Opinions, 2001-2005, Alexandria, VA, CLSA, 2006, 355-357. 

24 See John M. HUELS, Commentary on Canon 18, in John P. BEAL, James A. CORIDEN, and 
Thomas J. GREEN (eds.), New Commentary on the Code of Canon Law, commissioned by 
the CANON LAW SOCIETY OF AMERICA, New York, Paulist, 2000, 75-76. 

25 See Juan ARIAS GÓMEZ, Commentary on Canons 1311-1399, in Ernest CAPARROS, Michel 
THERIAULT, and Jean THORN (eds.), Ernest CAPARROS and Hélène AUBÉ (21 ed. eds.), Code 
of Canon Law Annotated, 2% ed., Montreal, Wilson and Lafleur, 2004, 1053; Josemaría 
SANCHIS, Introduction [to Book VI, Part I, Title II: Penal Law and Penal Precept], in Ángel 
MARZOA, Jorge MIRAS, and Rafael RODRÍGUES-OCAÑA (eds.), Ernest CAPARROS (Eng. ed.), 
Exegetical Commentary on the Code of Canon Law, 5 vols., Montreal, Wilson and Lafleur, 
2004, vol. 4/1, 232. 

2% John Paul KIMES mentions that prescription acquired juridic relevance in canon law only 
around the end of the nineteenth century. “Considerazioni generali sulla riforma legislative 
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beyond which competent ecclesiastical authority can no longer prosecute one 
who had committed a delict (see c. 197). Canon 198 states specifically that 
good faith is not required for the prescription of criminal action. 


Canon 1362 concerns prescription of criminal action (i.e., the time period 


during which penal action can be initiated against the accused). Canon 1363 
concerns prescription of penal action (i.e., the time period during which the 
penalty determined in the criminal action can be executed). The criminal 
action, obviously, precedes the penal action: the period for penal action 
begins when the period of criminal action is completed. The prescription 
periods for criminal action and penal action are identical.’ 


27 


> 


del motu proprio Sacramentorum sanctitatis tutela,” in Andrea D’AUREA and Claudio 
PAPALE, (eds.), / delitti riservati alla Congregazione per la dottrina della fede, Quaderni di 
ius missionale 3, Rome, Urbaniana University Press, 2014, 25. 

For further reflections on prescription, see Damiän G. ASTIGUETA, “Delitti imprescrit- 
tibili nella Chiesa?” in Periodica, 101 (2012), 103-158; Philip BROWN, “Prescription and 
Statutes of Limitation,” in CLSA Proceedings, 70 (2008), 383-451; Davide CITO, “Prescrip- 
tion in Penal Matters,” in Patricia M. DUGAN (ed.), The Penal Process and the Protection 
of Rights in Canon Law, 183-201; Joaquin LLOBELL, “Sull’interruzione e sulla sospensione 
della prescrizione dell’azione penale,” in Jus Ecclesiae, 25 (2013), 641-661; Antonio MON- 
SURRÒ, De praescriptione actionis poenalis in Codice iuris canonici, Rome, Angelicum, 
1961; Charles G. RENATI, “Prescription and Derogation From Prescription in Sexual Abuse 
of Minor Cases,” in The Jurist, 67 (2007), 503-519; Josée Luis SANCHEZ-GIRON RENEDO, 
“Algunos interrogantes en la disciplina codicial sobre la prescripción de la acción criminal,” 
in Janusz KOWAL and Joaquín LLOBELL (eds.), “Justitia et iudicium,” Studi di diritto matri- 
moniale e processuale canonico in onore di Antoni Stankiewkicz, 4 vols., Vatican City, 
Libreria editrice vaticana, 2010, vol. 4, 2167-2185; Angelo Giuseppe URRU, Punire per 
salvare: Il sistema penale nella Chiesa, 176-178. 

Canon 1362 $ 1 identifies the prescription limits: 
Prescription extinguishes a criminal action after three years unless it concerns: 
1° delicts reserved to the Congregation for the Doctrine of the Faith; 
2° an action arising from the delicts mentioned in cann. 1394, 1395, 1397, and 1398, 
which have a prescription of five years; 
3° delicts which are not punished in the common law if particular law has established 
another period for prescription. 
Moreover, article 7 of the CONGREGATION FOR THE DOCTRINE OF THE FAITH, Normae de 
gravioribus delictis (21 May 2010) establishes the following: 
$1. A criminal action for delicts reserved to the Congregation for the Doctrine of 
the Faith is extinguished by prescription after twenty years, with due regard to the right 
of the Congregation for the Doctrine of the Faith to derogate from prescription in indi- 
vidual cases. 
$2. Prescription runs according to the norm of canon 1362 $2 of the Code of Canon 

Law, and canon 1152 $3 of the Code of Canons of the Eastern Churches. However, in 

the delict mentioned in article 6 $1 n. 1, prescription begins to run from the day on 

which a minor completes his or her eighteenth year of age. 
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Thomas J. Green comments about prescription in the Code: 


A concern for the public good requires that criminal actions be pursued 
expeditiously. The evidence may become stale if too long a time lags 
between the commission of an alleged delict and its formal prosecution. 
Furthermore, the legal security of the accused is unduly jeopardized if 
church authorities do not pursue potential criminal actions with reasonable 
expeditiousness.? 

In addition, Luis Navarro writes: 
In order to appreciate the ecclesial dimension of prescription, one needs to 
take into account the possibility of repentance of the offender and the fact 
that time plays an important role in this. Furthermore, the fact that the delin- 
quent has abstained from criminal action during a certain period of time goes 
to demonstrate that he is no longer a threat to the ecclesiastical society. 
Prescription is also justified by the fact that with the passage of time there 
is a higher likelihood of condemning an innocent person due to the conse- 
quent difficulty of obtaining witnesses and also because there is a tendency 
to forget things as time passes.” 


Moreover, Archbishop Charles J. Chaput reflects about the value in having 
statutes of limitation: 

Statutes of limitation exist for good reasons: to protect justice, not prevent 

it. They were created to encourage a timely and fair resolution of claims, 


which is why law-enforcement officials support them. Over time, memories 
fade, witnesses die, evidence grows stale, and fraudulent claims increase.% 


4.5 — Penalties Do Not Affect Younger Persons 


As mentioned earlier, all penal laws are “merely ecclesiastical laws.” As 
such, they “bind those who have been baptized in the Catholic Church or 
received into it, possess the sufficient use of reason, and, unless the law 
expressly provides otherwise, have completed seven years of age” (c. 11). 
Penal law establishes an “age exception: ” penal law binds only those who 
have “completed the sixteenth year of age” (c. 1323, 1°). Indeed, a penalty 
“must be tempered or a penance employed in its place if the delict was 


E 


Thomas J. GREEN, Commentary on Book VI: Sanctions in the Church, 1573. 

Luis NAVARRO, “A General Canonical Backgrounder for Interpreting the USCCB Essential 
Norms in the Context of the Evolution of Canonical Penal Law,” in Patricia M. DUGAN (ed.) 
Towards Future Developments in Penal Law: U.S. Theory and Practice: A Symposium Held 
under the Auspices of the Pontifical Council for Legislative Texts at the Pontifical University 
of the Holy Cross, Rome, March 5-6, 2009, Gratianus Series, Montreal, Wilson and Lafleur, 
2010, 228-229. 

30 Charles J. CHAPUT, “Suing the Church,” in First Things, (May 2006), 13. 
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committed ... by a minor who has completed the age of sixteen years” 
(c. 1324 $ 1, 4°). 


Penal law extends a certain mercy to younger persons: most minors are 
not subjects to penal law and, if they are, any penalty is to be tempered or 
replaced by a penance. 


4.6 — Most Delcits Threaten Ferendae sententiae Penalties 


As mentioned earlier, most delicts in the 1983 Code threaten ferendae 
sententiae penalties (not latae sententiae penalties).*! In other words, most 
delicts threaten penalties which are to be imposed, whether through a judicial 
process or an extrajudicial process, normally after the ordinary has ordered 
and concluded a preliminary penal investigation (cc. 1717-1719). Those 
revising the 1917 Code made a deliberate decision to diminish the number 
of latae sententiae penalties, following the directive of the 1967 Synod of 
Bishops (which met 20 September-4 October) which states, in its Guiding 
Principle 9% established to direct the revision process: 


In the revision of the penal law of the Church, there is general agreement 
that the number of penal laws in the Code should be reduced. But no canon- 
ist seems willing to admit that all church penalties be suppressed, since the 
Church cannot do away with coercive power, which is proper to every per- 
fect society. 

It is generally agreed that penal laws be ferendae sententiae, inflicted 
only in foro externo, and remitted likewise only in foro externo. As for penal 
laws latae sententiae, while the abolition of all these had been proposed by 
not a few canonists, we suggest that they be reduced to the smallest possible 
number and concern only the gravest of crimes. 


3! Luigi CHIAPPETTA rightly remarks that ferendae sententiae penalties are the rule, and latae 


sententiae penalties are the exception; in case of doubt, therefore, a penalty is to be under- 
stood as ferendae sententiae. Il Codice di diritto canonico: Commento giuridico-pastorale, 
vol. 2, 626. See also Velasio DE PAOLIS and Davide Ciro, Le sanzioni nella Chiesa. Com- 
mento al Codice di diritto canonico, Libro VI, Rome, Urbaniana University Press, 128-134. 
1967 SYNOD OF BISHOPS, “Principia quae Codicis iuris canonici recognitationem dirigant,” 
in Communicationes, 1 (1969), 77-85, English translation by Roger SCHOENBECHLER in Jor- 
don F. HITE, Gennaro J. SESTO, and Daniel J. WARD (eds.), Readings, Cases, Materials in 
Canon Law: A Textbook for Ministerial Students, Collegeville, The Liturgical Press, 1980, 
70-78. 

See Juan ARIAS GOMEZ, “Principios básicos para la reforma del derecho penal canónico,” 
in Jus canonicum, 10 (1970), 185-208; Maurizio MARTINELLI, Le proposte di revisione del 
diritto penale canonico dopo il Concilio Ecumenico Vaticano II: Studio storico-giuridico, 
JCD dissertation (excerpt), Rome, Pontificia Università Lateranense, 2003. 
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Ferendae sententiae penalties permit the accused to exercise the right to 
defense, and eliminate in a person the scruples which sometimes accompany 
a possible latae sententiae penalty. 


If the ferendae sententiae penalty is a censure, it can be imposed only 
after the offender has been warned at least once beforehand to withdraw from 
contumacy and has been given a suitable time to repent (see c. 1347 $ 1). 


Some ferendae sententiae penalties are “facultative,” that is, the ordinary 
or the judge has the discretion to apply or not to apply them (see c. 1343), 
but other ferendae sententiae penalties are “preceptive,” that is, the ordinary 
or the judge is normally expected to impose them (see c. 1344). Moreover, 
some ferendae sententiae penalties are “determinate,” that is, the penal law 
itself defines the precise penalty, but other ferendae sententiae penalties are 
“indeterminate,” that is, the penal law leaves the determination of the pen- 
alty to the prudent appraisal of the judge (c. 1315 $2). 


4.7 — Some Circumstances Exempt an Offender from a Penalty 


Canon 1323 identifies seven circumstances which exempt a person who 
has violated a penal law or precept. Clearly, these circumstances do not 
encourage the person to violate penal laws, but they do exempt offenders 
from the penalty attached to the delict. These circumstances involve: 

(1) a person who has not yet completed the sixteenth year of age (see 

c. 203; compare c. 1324 $ 1, 4°) 

(2) a person who without negligence was ignorant that he or she violated 
a law or precept; inadvertence and error are equivalent to ignorance 
(compare c. 1324 $ 1, 9°) 

a person who acted due to physical force or a chance occurrence 
which the person could not foresee or, if foreseen, avoid 


(3 


wm 


(4 


wm 


a person who acted coerced by grave fear, even if only relatively grave, 
or due to necessity or grave inconvenience unless the act is intrinsically 
evil or tends to the harm of souls (compare c. 1324 $ 1, 5°) 


(5 


= 


a person who acted with due moderation against an unjust aggressor 
for the sake of legitimate self-defense or defense of another (compare 
c. 1324 $ 1, 6°) 

(6) a person who lacked the use of reason, without prejudice to the pre- 
scripts of canons 1324, $ 1, 2° and 1325 (compare cc. 1322) 


(7) a person who without negligence thought that one of the circumstances 
mentioned in canon 1324, 4° or 5° was present (compare c. 1324 $ 1, 8°) 
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In most of these exempting circumstances, there is neither criminal intent 
(dolus) nor criminal negligence (culpa), so there is no imputability (see 
c. 1321 $1). 


Particular law may establish other circumstances which exempt from a 
penalty (c. 1327). 


4.8 — Some Circumstances Diminish a Ferendae sententiae Penalty and 
Exempt the Offender from a Latae sententiae Penalty 


Canon 1234 $ 1 identifies ten factors which diminish imputability. If an 
offender having any of these circumstances commits a delict which threat- 
ens a ferendae sententiae penalty, the person is either to be given a penalty 
lesser penalty than that established by law or precept, or instead is to 
be given an external forum penance (see c. 1340). These ten mitigating 
factors are: 


(1) imperfect use of reason (compare cc. 1322, 1323, 6°, 1324, 2°, 1325) 


(2) lack of use of reason due to drunkenness or similar culpable mental 
disturbance (compare cc. 1322, 1323, 6°, 1324, 1°, 1325) 


(3) culpable but not premeditated passion (compare c. 1325) 
(4) minor age of sixteen or seventeen (compare c. 1323, 1°) 
(5) grave fear, or necessity or grave inconvenience (compare c. 1323, 4°) 


(6) immoderate legitimate defense against an unjust aggressor (compare 
c. 1323, 5°) 


(7) grave and unjust provocation 


(8) culpable error about grave fear, necessity or grave inconvenience, or 
about defense against an unjust aggressor (compare c. 1323, 6°) 


(9) inculpable ignorance of a penalty (compare cc. 1323, 2°, 1325) 
(10) lack of full imputability 


Indeed, the judge can act in the same manner if another circumstance is 
present which diminished the gravity of a delict (c. 1324 $ 2). Further, par- 
ticular law may establish other circumstances which diminish a penalty 
(c. 1327). 


Canon 1324 $3 says that, if an offender having any of these factors 
commits a delict which threatens a latae sententiae penalty, the person is 
not bound by the penalty. Very practically, this means that the /atae sen- 
tentiae penalty for a completed abortion (c. 1398) is not incurred if the one 
of the factors mentioned in canon 1324 $ 1 is present (e.g., inculpable 
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ignorance of the excommunication attached to the delict of completed abor- 
tion, grave fear, etc.)% 


4.9 — The Offender Has the “Power” to “End” Medicinal Penalties 


Ecclesiastical penal law distinguishes two kinds of penalties (c. 1312 $ 1): 
medicinal penalties (also known as censures: cc. 1331-1335) and expiatory 
penalties (cc. 1336-1338). The fundamental difference between these is the 
power of the offender to bring about the remission of the penalty. 


Medicinal penalties last only so long as the offender does not repent: they 
affect the offender until he or she withdraws from contumacy that is, until 
the offender has truly repented of the delict and has also made suitable rep- 
aration for damages and scandal or at least has seriously promised to do so 
(c. 1347 $ 2). Once the offender has withdrawn from contumacy, remission 
of the medicinal penalty cannot be denied (c. 1358 $ 1). The repentant 
offender has a certain “right” to the remission of a medicinal penalty. 


In contrast, expiatory penalties last either perpetually, or for a prescribed 
period of time, or for an indeterminate time (c. 1336 $ 1). Even when the 
offender withdraws from contumacy, the offender can claim no “right” to 
the remission of an expiatory penalty. 


Medicinal penalties tend to focus more on the reform of the offender, 
without ignoring the repair of scandal or the restoration of justice. Expiatory 
penalties tend to focus more on the repair of scandal and the restoration of 
justice, without ignoring the reform of the offender. As the very term “expia- 
tory” indicates, expiatory penalties intend to make reparation or atonement 
for the delict. 


In either kind of penalty, the offender is not the agent of remission. 
Remission is done by some authority other than the offender. Nonetheless, 
in the matter of medicinal penalties, the withdrawal from contumacy of the 
offender obliges the competent authority to remit a medicinal penalty, but 
not an expiatory penalty. The one under a medicinal penalty controls, as it 
were, the occasion for its remission. The duration of a medicinal penalty 


33. See Edward N. PETERS, “Excommunication for Procured Abortion,” in Roman Replies and 


CLSA Advisory Opinions (2010), 178-182. While he proposes that, in light of canon 1324 
§ 1, women having abortion often do not incur the penalty attached with a violation of canon 
1398, he states that the same conclusion does not necessarily apply to “others involved in 
procuring abortion, such as abortionists and certain assisting medical personnel.” See also 
Ip., “Exemption From a Penalty,” in Roman Replies and CLSA Advisory Opinions (2010), 
169-174; Luigi CHIAPPETTA, Il Codice di diritto canonico: Commento giuridico-pastorale, 
vol. 2, 641; William H. WOESTMAN, Ecclesiastical Sanctions and the Penal Process, 34. 
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depends largely on the on-going contumacy of the offender; however, the 
duration of an expiatory penalty depends solely on the determination of the 
competent ecclesiastical authority. 


4.10 — A Medicinal Penalty Can Be Imposed Only after At Least One 
Warning to the Offender to Repent 


When someone commits a delict which threatens the imposition of a fer- 
endae sententiae medicinal penalty, before the penalty can be applied, the 
offender must be warned at least once (!) and given a suitable time to with- 
draw from contumacy (c. 1347 § 1). If the offender does thus repent, the 
medicinal penalty cannot be imposed because the purpose of the medicinal 
penalty (that is, bringing the person to withdraw from contumacy) has 
already been achieved (see c. 1347 2). 


4.11 — The Code Gives the Ordinary/Judge the Ability to Impose or 
Not to Impose “Facultative” Penalties 


Sometimes, the penal law or penal precept gives the ordinary/judge the 
power (potestas) to apply or not to apply a penalty after a delict has been 
committed (c. 1343). In this situation, a delict has truly occurred, but the 
legislator does not require or oblige the ordinary/judge to impose a penalty. 
Indeed, whenever there is such a “facultative” penal law or precept, the 
legislator also gives the ordinary/judge, according to his own conscience and 
prudence, the option (1) to temper the penalty or (2) to impose a penance 
(c. 1340) instead of a penalty. 


4.12 — The Code Gives the Ordinary/Judge the Ability to Exercise 
Personal Prudent Discretion Even in the Case of “Preceptive” 
Penalties 


The universal law expects a rather uniform application of penal law. 
Nonetheless, even in the case of a “preceptive” penal law, the Code gives 
the ordinary/judge three options, according to his own conscience and pru- 
dence: 


— to defer the imposition of the penalty to a more opportune time—if it 
is foreseen that greater evils will result from an overly hasty punish- 
ment of the offender 


— to abstain from imposing a penalty, impose a lighter penalty, or employ 
a penance—if the offender has reformed and repaired the scandal or if 
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the offender has been or, it is foreseen, will be punished sufficiently 
by civil authority 

— to suspend the obligation of observing an expiatory penalty—if it is 
the first offense of an offender who has lived a praiseworthy life and 
if the need to repair scandal is not pressing, but in such a way that if 
the offender commits an offense again within the time determined by 
the judge, he or she is to pay the penalty due for each delict, unless in 
the interim the time for the prescription of a penal action has elapsed 
for the first delict (c. 1344) 


Furthermore, the ordinary/judge can also abstain from imposing any penalty 
if he thinks that reform of the person can be better accomplished in another 
way (1) when an offender acted with only the imperfect use of reason, or 
(2) when the offender committed the delict from fear, necessity, the heat of 
passion, or mental disturbance from drunkenness or something similar 
(c. 1345). 


Moreover, the ordinary/judge can moderate within equitable limits the 
penalties imposed on one who has committed several delicts if the sum of 
the ferendae sententiae penalties appears excessive (c. 1346). And, the ordin- 
ary/judge has the discretion to lessen a penalty in circumstances which, in 
his judgment, diminish the gravity of a delict, other than those circumstances 
listed as mitigating factors in the Code (c. 1324 $2). 


4.13 — In Certain Circumstances, Penalties Remain But Their Effects 
Are “Suspended” 


It is one thing for a penalty to be remitted; it is another thing for the 
effects of a penalty to be suspended (but not remitted) while the penalty 
remains. 


Some penalties are sometimes suspended in danger of death. Every pen- 
alty which prohibits the reception of the sacraments or sacramentals is sus- 
pended as long as the offender is in the danger of death (c. 1352 $ 1). More- 
over, if a censure prohibits the celebration of sacraments or sacramentals or 
the placing of an act of governance, the prohibition is suspended whenever 
the offender needs to care for the faithful in danger of death (c. 1335). 


Furthermore, some penalties are sometimes suspended outside the danger 
of death. The obligation to observe an undeclared /atae sententiae penalty, 
not notorious in the place, is suspended totally or partially whenever the 
offender cannot observe it without danger of grave scandal or infamy 
(c. 1352 2). Moreover, if an undeclared latae sententiae censure prohibits 
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the celebration of sacraments or sacramentals or the placing of an act of 
governance, the prohibition is suspended whenever one of the faithful, for 
any just cause, requests such a celebration or act (c. 1335). 


In these instances, the penalty remains but its effects are suspended. This 
means that there is no need to observe the effects of the penalty in these 
circumstances, although the penalty itself remains. 


4.14 — In Certain Circumstances, Some Medicinal Penalties Can Be 
Remitted in Confession 


Expiatory penalties cannot be remitted by a confessor. 


In the danger of death: every priest (even if he lacks the faculty to hear 
confessions, and even if an approved priest is present) validly and licitly 
absolves from any sins and any medicinal penalties (c. 976). If the dying 
person recovers, he or she is obliged to make recourse if the remitted medi- 
cinal penalty had been imposed, declared, or reserved to the Apostolic See 
(c. 1357 $3). 


Outside the danger of death: 


— the canon penitentiary (or, where there is none, some priest appointed 
by the diocesan bishop to perform the same munus) has vi officii the 
faculty (which cannot be delegated) to remit in the sacramental forum 
outsiders within the diocese and members of the diocese outside its 
territory from non-reserved undeclared latae sententiae medicinal 
penalties (c. 508). He cannot remit reserved or declared medicinal 
penalties. 


— a chaplain (in hospitals, prisons, or on sea journeys) has the faculty, to 
be exercised only in those places, in the internal or external forum, to 
remit non-reserved undeclared latae sententiae medicinal penalties 
(c. 566 $ 2). He cannot remit reserved or declared medicinal penalties. 


— any confessor can remit an undeclared latae sententiae excommunica- 
tion or interdict whenever it would be burdensome (durum) for the 
penitent to remain in the state of grave sin (in statu gravis peccati) 
while making recourse to the superior competent for the remission. 
These two penalties prevent the offender from receiving the sacra- 
ments, including the sacrament of penance. In this situation, the con- 
fessor: 


e is to impose on the penitent, under the penalty of reincidence, the 
obligation of making recourse within a month to the competent 
superior (see cc. 1354-1356) or to a priest endowed with the faculty 
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to remit the censure, and the obligation of obeying his mandates. 
Very often, the confessor himself makes this recourse for the peni- 
tent, without mentioning the penitent’s name. If the remission of the 
censure is reserved to the Apostolic See, the “competent superior” 
is the Apostolic Penitentiary 


e is to impose a suitable penance (congrua paenitentia: see c. 1340), and 


e is to impose, insofar as it is demanded, reparation of any scandal and 
damage, in the meantime (c. 1357). 


The confessor cannot remit undeclared /atae sententiae suspension, 
declared latae sententiae medicinal penalties, or ferendae sententiae 
medicinal penalties. 


Canon 1357 provides for the remission of some penalties in an exceptional 
manner. 


No canon in the Eastern Code corresponds to Latin canons 508, 566 $2, 
or 1357.34 


34 Attention is given, of course, to the broad concession of the faculty to remit the excommuni- 
cation stemming from abortion granted to “all priests” by Pope Francis during the Extra- 
ordinary Jubilee. Pope Francis wrote in his letter to the President of the Pontifical Council 
for the Promotion of the New Evangelization (1 September 2015): 

One of the serious problems of our time is clearly the changed relationship with 
respect to life. A widespread and insensitive mentality has led to the loss of the proper 
personal and social sensitivity to welcome new life. The tragedy of abortion is experi- 
enced by some with a superficial awareness, as if not realizing the extreme harm that 
such an act entails. Many others, on the other hand, although experiencing this moment 
as a defeat, believe that they have no other option. I think in particular of all the 
women who have resorted to abortion. I am well aware of the pressure that has led 
them to this decision. I know that it is an existential and moral ordeal. I have met so 
many women who bear in their heart the scar of this agonizing and painful decision. 
What has happened is profoundly unjust; yet only understanding the truth of it can 
enable one not to lose hope. The forgiveness of God cannot be denied to one who has 
repented, especially when that person approaches the Sacrament of Confession with a 
sincere heart in order to obtain reconciliation with the Father. For this reason too, 
I have decided, notwithstanding anything to the contrary, to concede to all priests for 
the Jubilee Year the discretion to absolve of the sin of abortion those who have pro- 
cured it and who, with contrite heart, seek forgiveness for it. May priests fulfil this 
great task by expressing words of genuine welcome combined with a reflection that 
explains the gravity of the sin committed, besides indicating a path of authentic con- 
version by which to obtain the true and generous forgiveness of the Father who renews 
all with his presence. 
The “absolution of the sin of abortion” is a reference to the “remission of the /atae senten- 
tiae excommunication incurred by abortion.” The remission of this penalty is not reserved 
to the Apostolic See: many priests have this faculty by delegation from their diocesan bishop 
granted in their diocesan pagella (see c. 1355 $ 1, 2°). 
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4.15 — There Is No “Capital Punishment” in the Church 


There exists in the Church no “capital punishment,” understood as either 
“eternal separation from the eternal Kingdom of God” (i.e., “eternal dam- 
nation”) or “complete and irreversible exclusion from the life of the Church 
on earth.” This is often misunderstood: persons think that penalties eternally 
condemn and/or permanently exclude offenders — probably because one 
penalty is called “excommunication.” 


“Excommunication” is a medicinal penalty, intended to bring the offender 
to withdraw from contumacy (see c. 1347). It is not intended to be perpetual: 
indeed, the exact opposite is true. The loss resulting from the effects of 
excommunication (c. 1331) is intended to bring the offender back to the full 
life of the Church, following repentance and (at least the promise of) suitable 
reparation for damages and harm done by the delict. 


Also, the excommunicated person remains a member of the Church. Were 
this not so, then the excommunicated person, by the very fact of being 
“thrown out” of the Church, would not be subject to any Church laws, 
including excommunication (which is a merely ecclesiastical law: c. 11)! 


Admittedly, expiatory penalties can be imposed perpetually (c 1336 $ 1), 
but no expiatory penalty excludes the offender from any of the sacraments 
(nor from sacramentals, the word of God, or any other “ordinary help” 
toward salvation). 


In the final analysis, the purpose of penal law (like all ecclesiastical law) 
is the salus animarum, the supreme law of the Church (see c. 1752) 


4.16 — Penal Precepts Must Be Determinate 


A penalty can be established by a penal precept. A precept has a limited 
(not a universal) focus:? it “is a decree which directly and legitimately 


35 Thomas J. GREEN reflects: “Generally speaking, a precept differs from a law by focusing 


somewhat more on the private rather than the common good and by being personal rather 
than territorial in character. Much more so than a law, a precept takes cognizance of the 
particular circumstances of the potential offender.” Commentary on Book VI: Sanctions in 
the Church, 1538. 

Josemaria SANCHIS remarks: “A penal precept is mainly personal in nature (cf. c. 52) 
and tends to be transitory or temporal. In other words, it is justified by unexpected or emer- 
gency situations (such as the one included in c. 1399) that demand swift and precise action. 
After those circumstances have disappeared, it is advisable to revoke the penal precept or, 
if it appropriate, to replace it with a law.” Introduction [to Book VI, Part I, Title II: Penal 
Law and Penal Precept], 233. 
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enjoins a specific person or persons to do or omit something, especially in 
order to urge the observance of law” (c. 49). It is a kind of command. It is 
issued by someone with executive power (c. 35), that is, the diocesan bishop, 
the vicar general, the episcopal vicar, the major superior of a clerical reli- 
gious institute of pontifical right, and the major superior of a clerical society 
of apostolic life of pontifical right (c. 134 § 1). A precept is a penal precept 
if it threatens a determinate penalty for non-compliance by the person(s) 
whom it binds. 


Canon 1319 § 1 explains that whoever is able to impose precepts in the 
external forum in virtue of the power of governance can also, by means of a 
penal precept, threaten determinate medicinal and expiatory penalties (except 
perpetual expiatory penalties, such as dismissal from the clerical state, which 
also cannot be threatened by particular penal law: c. 1317). That a penal 
precept cannot threaten an indeterminate penalty helps to prevent arbitrari- 
ness, abuse, venedetta (or the perception of these) by the authority imposing 
the penalty. 


4.17 — The Code Makes Provision for Penal Remedies and External 
Forum Penances 


In addition to providing legislation for penal sanctions (i.e., medicinal 
penalties and expiatory penalties: c. 1312 §§ 1-2), Book VI also provides 


For further reflections on penal precepts, see Juan ARIAS GOMEZ, “El precepto 
canónico como norma jurídica o como acto administrativo,” in Revista española de 
derecho canónico, 39 (1983), 216-231; Alphonse BORRAS, “Le róle du précepte pénal 
dans le droit en vigueur,” in Folia canonica, 7 (2004), 209-224; Joseph BENETRUY, “Le 
précepte en droit canonique, précepte pénale, procedure pénale par manière de précepte,” 
in L'année canonique, 5 (1957), 43-67; Eduardo LABANDEIRA and Jorge MIRAS, “El pre- 
cepto penal en el CIC 83,” in Jus Ecclesiae, 3 (1991), 671-690; Patrick R. LAGGES, 
“Resolution of Cases by Rescript, Penal Precept, or Decree,” in Patricia M. DUGAN (ed.), 
Towards Future Developments in Penal Law, 171-174; Albert PAILLOT, “L’infliction de 
peines sous forme de precepte,” in Revue de droit canonique, 2 (1952), 407-432; David 
R. PERKIN, “The Nature and Force of Individual Precepts,” in Arthur J. ESPELAGE (ed.), 
CLSA Advisory Opinions, 1994-2000, Washington, CLSA, 2002, 3; Hugh QUINN, The 
Particular Penal Precept, Canon Law Studies 303, Washington, The Catholic University 
of America, 1953; Josemaria SANCHIS, La legge penale e il precetto penale, Milan, Giuf- 
fre editore, 1993; Zbigniew TRACZ, “Precetto penale: concetto e carattere,” in Józef WRo- 
CENSKI and Marek STOK£OSA (eds.), La funzione amministrative nell’ordinamento canon- 
ico, Consociatio Internationalis Studio Iuris Canonici Promovendo, XIV Congresso 
Internazionale di Diritto Canonico, 14-18 settembre 2011, 2 vols., Warszawa, Uniwersytet 
Kardynala Stefana Wyszynskiego, 2012, 247-255. 
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norms for penal remedies and external forum penances, as stated in canon 
1312 $3:% 


Penal remedies and penances are also used; the former especially to prevent 
delicts, the latter to substitute for or to increase a penalty. 


PENAL REMEDIES 


Penal remedies (remedia poenalia) are used especially (praesertim) to 


prevent delicts. They are precautionary measures.?” The fact that penal rem- 
edies intend especially to prevent delicts demonstrates that the Church does 
not give first preference for delicts. Penal remedies are explained in canon 
1339: 


$1. An ordinary, personally or through another, can warn a person who is 
in the proximate occasion of committing a delict or upon whom, after inves- 
tigation, grave suspicion of having committed a delict has fallen. 


$2. He can also rebuke a person whose behavior causes scandal or a grave 
disturbance of order, in a manner accommodated to the special conditions 
of the person and the deed. 


$3. The warning or rebuke must always be established at least by some 
document which is to be kept in the secret archive of the curia. 


The Code identifies two* kinds of penal remedies: a warning (c. 1339 $1) 
and a rebuke (c. 1339 $2). 


36 


Penal remedies and penances can be applied by decree in any case whatsoever (c. 1342 § 1). 
For further reflections on penal remedies and penances, see Chiara GABELLINI, Rimedi 
penali e penitenze, JCD dissertation (excerpt), Rome, Pontificia Universitas Lateranensis, 
2003; Robert KAMANGALA KAMBA, Les remedes penaux et les penitences. Analyse des tex- 
tes du Code et vision systématique, JCD dissertation (excerpt), Rome, Athenaeum Romanum 
Sanctae Crucis, Facultas iuris canonici, 1993; György LEFKANITS, “Quelques observations 
sur les remèdes penaux,” in Folia canonica, 7 (2004), 239-244; Paul Love, The Penal 
Remedies of the Code of Canon Law, Canon Law Studies 404, Washington, The Catholic 
University of America, 1960; G. Paolo MONTINI, “I rimedi penali e le penitenze: un’alterna- 
tiva alle pene,” in Zbigniew SUCHECKI (ed.), Il processo penale canonico, Rome, Lateran 
University Press, 2003, 75-101. 
See Bruno Fabio PIGHIN, Diritto penale canonico, 218. 

See also CONGREGATION FOR BISHOPS, DIRECTORY FOR THE PASTORAL MINISTRY OF BISH- 

ops, Apostolorum successores (22 February 2004), Vatican City, Libreria editrice vaticana, 
2004, n. 81 e). 
Luigi CHIAPPETTA notes that the listing of the two forms of penal remedies identified in 
canon 1339 is not taxative. // Codice di diritto canonico: Commento giuridico-pastorale, 
vol. 2, 668. To the contrary, however, Bruno Fabio PIGHIN contends that a lower legislator 
cannot establish any other penal remedies. Diritto penale canonico, 219. Antonio Calabrese 
contends the same as Pighin. Diritto penale canonico, 132. 
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The canonical warning in canon 1339 $ 1 is not a mere fraternal, paternal, 
or friendly correction; instead, it is a formal act of the ordinary, personally 
or through another. It is distinct from the warning in canon 1347 $1: the 
former is directed to a person who is in the proximate occasion of commit- 
ting a delict or who is merely suspected of having committed a delict, but 
the latter is directed to a person who has certainly already committed a delict 
for which a ferendae sententiae censure is appropriate. The canonical warn- 
ing of canon 1339 $ 1 is also distinct from the warning given by a major 
superior on the occasion of the administrative dismissal of a member of a 
religious institute (c. 697, 2°-3°), a secular institute (c. 729), or a society of 
apostolic life (c.746): the warning in these canons is disciplinary. 


A canonical rebuke is more severe than a canonical warning. It is not 
merely a fraternal, paternal, or friendly correction; it is a juridic act in the 
external forum. It is to be accommodated to the special conditions of the 
person and the person’s behavior. Arguably, like a canonical warning, a 
rebuke would properly be imposed following an investigation. Moreover, 
inasmuch as the canon says that the ordinary can also (etiam) rebuke a per- 
son, this indicates that the rebuke can be imposed along with the remedy of 
canonical warning mentioned in canon 1339 $ 1. Canon 1348 mentions that 
when the accused is acquitted (for some cause other than obvious innocence) 
or when no penalty is imposed, a penal remedy can be imposed by the ordin- 
ary to provide for the welfare of the person and the public good. Moreover, 
an ordinary can add an external forum penance to a penal remedy which he 
imposes (c. 1340 $3). 


CIC/17, canon 2306 had identified four penal remedies: warning (monitio), rebuke (cor- 
reptio), precept (praeceptum), and vigilance (vigilantia). Vigilance is mentioned in penal 
CCEO canon 1428: “If the gravity of the case demands it and especially if it concerns 
recidivists, the hierarch can, in addition to the penalties imposed by a sentence in accord 
with the norm of law, place the offender under supervision [vigilentia] in the manner deter- 
mined by an administrative decree.” 

William H. WOESTMAN writes: “Vigilantia, as found in the 1917 Code, was an indeter- 
minate penal remedy, that was to be determined by the ordinary according to the circum- 
stances of the case. It consisted in the prohibition to go to certain places at all or only with 
an assigned companion, or not without special permission, or the obligation to stay in a 
determined place and to present oneself at fixed intervals to the superior or his delegate. 
Even though the Code does not mention vigilantia, it seems that the ordinary could by means 
of a precept impose such conditions in order to protect an individual from a relapse or from 
a special danger of a serious offense or transgression.” Ecclesiastical Sanctions and the 
Penal Process, 63. See also Patrick R. LAGGES, “Resolution of Cases by Rescript, Penal 
Precept, or Decree,” in Patricia M. DUGAN (ed.), Towards Future Developments in Penal 
Law, 178-183. 
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EXTERNAL FORUM PENANCES 


Penances (paenitentiae) are used rather (potius) either to substitute for 
a penalty or to increase a penalty (see c. 1312 $3). They are always 
imposed in the external forum.* These penances are explained in canon 
1340: 


$1. A penance, which can be imposed in the external forum, is the perform- 
ance of some work of religion, piety, or charity. 

§2. A public penance is never to be imposed for an occult transgression. 
$3. According to his own prudent judgment, an ordinary can add penances 
to the penal remedy of warning or rebuke. 


An external forum penance presumes that a delict has been committed. It 
is not to be confused with internal forum penances imposed by a confessor 
in the celebration of the sacrament of penance (c. 981), nor with the peni- 
tential practices of institutes of consecrated life (see cc. 673, 603 $ 1), nor 
with the common works of penance performed by all the Christian faithful 
(see cc. 839 § 1, 1249-1253). There should be a certain proportion between 
the external forum penance and the transgression. Although this penance 
pertains to the external forum, in order to protect the good reputation of 
the offender in the public realm (see c. 220), a public penance can never 
be imposed for an occult transgression. Of course, if a transgression is 
public, a public penance can repair the scandal or restore justice in 
the community. An external forum penance may substitute for a penalty 
when the offender acted with diminished imputability (c. 1324 §1), or 
whenever the judge has the discretion to impose a penalty or not (c. 1343). 
A judge can employ an external forum penance if the offender has 
reformed and repaired the scandal, or if the offender has been or will be 
punished sufficiently by civil authority (c. 1344, 2°). Further, a judge can 
add an external forum penance to the prescribed /atae sententiae penalty 
when the offender deserves more serious punishment (c. 1326 §2). And, 
the authority remitting a censure can also impose an external forum pen- 
ance (c. 1358 §2). 


Both penal remedies and penances can be imposed by a judge on a 
person who attempted a delict which was not completed, unless the perpe- 
trator voluntarily ceased performing the initiated delict (c. 1328 § 2). 


39 Although canon 1340 does not so require, it would be prudent for the ordinary to retain in 


the secret archive a document attesting to the external forum penance, just as the ordinary 
is to do in order to record a penal remedy (see c. 1339 $3). 
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4.18 — Only Universal Law Can Establish the Penalty of Dismissal 
from the Clerical State 


The expiatory penalty of dismissal from the clerical state (c. 1336$ 1, 5°) 
can be established only by universal law. It cannot be established by particu- 
lar law (c. 1317),*° nor can it be established by penal precept (c. 1319 $2). 
This penalty is understood to be very, very grave, and its establishment by 
the Supreme Legislator assures a true uniformity in the Church. It precludes 
the perception of abuse, arbitrariness, or vendetta by inferior legislators. 


4.19 — The Judicial Penal Process is Preferred (over the Extrajudicial 
Penal Process) to Impose Ferendae sententiae Penalties or to 
Declare Latae sententiae Penalties 


The law requires a penal process to impose a ferendae sententiae penalty 
or to declare a latae sententiae penalty. The Code expresses a clear prefer- 
ence for the judicial penal process (see cc. 1721-1731) over the extrajudicial 
penal process (c. 1720). Canon 1342 $ 1 states: 


Whenever just causes preclude a judicial process, a penalty can be imposed 
or declared by extrajudicial decree; penal remedies and penances, however, 
can be applied by decree in any case whatsoever. 


After a penal preliminary investigation has been concluded, if the ordinary 
chooses to pursue a penal process, he must decide whether to use the judicial 
penal process or the extrajudicial penal process (see c. 1718 $1, 3°).4 It 
would seem that the judicial penal process would certainly need to be 
employed when the accused vehemently denies the accusation, when insuffi- 
cient elements about the accusation have surfaced during the preliminary 


4 Certainly, the Roman Pontiff could issue particular penal law threatening dismissal from the 


clerical state, but a legislator inferior to him cannot do so. Such an inferior legislator can, 
however, establish other perpetual expiatory penalties by particular penal law. 
Reflecting on canon 27 of the 1973 Schema documenti quo disciplina sanctionum seu poen- 
arum in Ecclesia Latina denuo ordinatur, some had proposed that penalties never be 
imposed by the administrative process. Though sympathetic to the importance that justice 
be assured in the application of penalties, the coetus De iure poenali replied that this pro- 
posal is against the reality which needs an agile and expeditious instrument such as the 
administrative process. Besides, the wording of the proposed canon clearly demonstrates 
that the Legislator prefers the judicial method. Indeed, when a consultor proposed that the 
law not state a preference for the judicial method, the other members of the coetus rejected 
his proposal. Communicationes, 9 (1977), 161. 

For a detailed analysis of the development of canon 1342 $ 1, see Frederick C. EASTON, 
“The Development of CIC Canon 1342 $ 1 and Its Impact on the Use of the Extra-judicial 
Penal Process,” in Studia canonica, 48 (2014), 129-149. 
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investigation, when the accused has presented elements contrary to those 
presented by the accuser, when there are serious questions concerning the 
veracity of the accuser, when significant facts are unclear, etc. 


The judicial process is the usual or ordinary penal process; it assures the 


proper administration of justice as regards the discernment of the true facts, 
the rights of the accused, and the decision reached by the judge(s).* Indeed, 


42 
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CCEO canon 1402 $ 1 is quite emphatic in requiring the judicial penal process: “Any con- 
trary custom being reprobated, a canonical penalty must be imposed through a penal trial 
prescribed in cann. 1468-1482, with due regard for the coercive power of the judge in the 
cases expressed by law.” 

Nonetheless, CCEO canon 1402 §2 admits the possibility of the extrajudicial penal 

process when “there are grave causes that preclude a penal trial and the proofs concerning 
the delict are certain” but only as long as “it does not involve a deprivation of office, title, 
insignia, or a suspension for more than one year, demotion to a lower grade, deposition, or 
major excommunication.” 
Josemaria SANCHIS comments: “The judicial trial is preferred by the guidelines of the Code, 
and because of this norm, it enjoys being privileged as the means for the application of any 
type of canonical penalty. The opinion of learned teaching on this point has been agreed 
upon and is unanimous. Therefore, the judicial procedure must be considered as the ‘ordin- 
ary’ route. Only when situations that prevent or are opposed to the performance of the trial 
exist is recourse to the administrative method (c. 1342) permitted. The extrajudicial decree 
constitutes an exception to the norm, and in the evaluation of this procedure, the objective 
elements prevail over the subjective. 

As a matter of fact, the judicial process offers greater guarantees of justice and of fairness 
insofar as it is permitted to exercise in an adequate manner the right to defense; to accumulate 
by means of the judicial acquisition of proofs, a greater moral certitude about the existence of 
the delict; to carefully evaluate the circumstances of the offence and the imputability of its 
author; to clearly state the level of contumacy of the offender and his condition and situation; 
to determine the level of social harm caused by the delict; to apply, with a truly pastoral 
meaning, the most just and suitable penalty, holding before one’s mind the different elements 
and circumstances of the offense and the offender. Finally, in the administration of justice, 
even before the serious and scandalous actions that every offense brings with it, the Church 
acts with severity and impartiality, without permitting arbitrary or impromptu action.” Intro- 
duction [to Book VII, Part IV: The Penal Process], in Angel MARZOA, Jorge Miras, and Rafael 
RODRIGUES-OCANA (eds.), Ernest CAPARROS (Eng. ed.), Exegetical Commentary on the Code 
of Canon Law, 5 vols., Montreal, Wilson and Lafleur, 2004, vol. 4/2, 1989-1990. 

For further reflections on the judicial penal process and the extrajudicial penal process, see 
Damián G. ASTIGUETA, “Applicazione della pena per via amministrativa,” in Jozef WROCENSKI 
and Marek STOKLOSA (eds.), La funzione amministrative nell’ordinamento canonico, Conso- 
ciatio Internationalis Studio Iuris Canonici Promovendo, XIV Congresso Internazionale di 
Diritto Canonico, 14-18 settembre 2011, 2 vols., Warszawa, Uniwersytet Kardynala Stefana 
Wyszynskiego, 2012, 501-520; Federico R. AZNAR GIL, “La expulsion del estado clerical por 
procedimiento administrativo,” in Revista española de derecho canónico, 67 (2010), 255-294; 
Antonio CALABRESE, “La procedura stragiudiziale penale,”in Raffaelle FUNGHINI (ed.), / pro- 
cedimenti speciali nel diritto canonico, Studi giuridici 27, Vatican City, Libreria editrice vati- 
cana, 1992, 267-281; Raffaele COPPOLA, “La tutela dei diritti nel processo penale canonico,” 
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in ASSOCIAZIONE CANONISTICA ITALIANA, // diritto alla difesa nell’ordinamento canonico: Atti 
del XIX congresso canonistico, Gallipoli, Settembre 1987, Studi giuridici 18, Vatican City, 
Libreria editrice vaticana, 1988, 82-83; Brendan DALY, “Penalties and Their Imposition 
According to Canon Law,” in The Canonist, 2 (2011), 167-183; Frans DANEELS, “The Admin- 
istrative Imposition of Penalties and the Judicial Review of Their Legitimacy,” in Patricia 
M. DUGAN (ed.), The Penal Process and the Protection of Rights in Canon Law, 245-255; 
Ricardo DANIEL MEDINA, “Algunas consideraciones acerca de los procesos administrativos 
penales,” in Anuario argentino de derecho canónico, 17 (2011), 101-118; Andrea D'AURIA, 
“La procedura per l’irrogazione delle pene,” in Andrea D’AUREA and Claudio PAPALE, (eds.), 
I delitti riservati alla Congregazione per la dottrina della fede, Quaderni di ius missionale 3, 
Rome, Urbaniana University Press, 2014, 129-157; ID., “La scelta della procedura per 
l’irrogazione delle pene,” in ASSOCIAZIONE CANONISTICA ITALIANA (ed.), Questioni attuali di 
diritto penale canonico, Studi giuridici 96, Vatican City, Libreria editrice vaticana, 2012, 113- 
133; Lazzaro Maria DE BERNARDIS, “Via giudiziaria e via amministrativa nell’ irrogazione 
della pena,” in Monitor ecclesiasticus, 114 (1989), 146-148; Velasio DE PAOLIS, “L’ap- 
plicazione della pena canonica,” in Monitor ecclesiasticus, 114 (1989), 69-94; Ip., “Il pro- 
cesso penale amministrativo,” in Zbigniew SUCHECKI (ed.), Il processo penale canonico, 
Rome, Lateran University Press, 2003, 215-234; ID., “Il processo penale giudiziale,” in Raf- 
faelle FUNGHINI (ed.), J procedimenti speciali nel diritto canonico, Studi giuridici 27, Vatican 
City, Libreria editrice vaticana, 1992, 283-301; ID., “Il processo penale nel nuovo codice,” in 
Zenon GROCHOLEWSKI and Vicente CÁRCEL ORTI (eds.), Dilexit iustitiam. Studia in honorem 
Aurelii Cardinalis Sabbatani, Vatican City State, Libreria editrice vaticana, 1984, 473-494; 
Velasio DE PAOLIS and Davide CITO, Le sanzioni nella Chiesa. Commento al Codice di diritto 
canonico, Libro VI, 241-248, 256; Elizabeth DELANEY, “Role of Judicial Process: Cases 
Involving Accused Clerics,” in CLSANZ Proceedings, 39 (2005), 62-77; Edward EGAN, “I 
processi speciali (matrimoniale e penale),” in Apollinaris, 57 (1984), 247-258; Péter, ERDÒ, 
“Il processo canonico penale amministrativo. Mezzi possibili dell’efficacia del sistema penale 
canonico (questioni fondamentali e preliminari),” in Jus Ecclesiae, 12 (2000), 787-802; 
Anthony ESSWEIN, Extrajudicial Penal Powers of Ecclesiastical Superiors, Canon Law Stud- 
ies 127, Washington, The Catholic University of America, 1941; Antonio INTERGUGLIELMI, 
“La sufficienza delle garanzie a tutela dell’indagato nel procedimento amministrativo extragiu- 
diziale ex can. 1717, in particolare nei casi aventi ad oggetto la commissione dei delicta 
graviora,” in Józef WROCENSKI and Marek STOKLOSA (eds.), La funzione amministrative 
nell’ordinamento canonico, Consociatio Internationalis Studio Iuris Canonici Promovendo, 
XIV Congresso Internazionale di Diritto Canonico, 14-18 settembre 2011, 2 vols., Warszawa, 
Uniwersytet Kardynala Stefana Wyszynskiego, 2012, 257-272; Joaquin LLOBELL, “Brevi 
cenni prodromici sull’ ‘amministrativizzazione’ del processo penale canonico,” in Marek 
JEDRASZEWSKI and Jan SŁOWIŃSKI (eds.), Quod iustum est et aequum. Scritti in onore del 
Cardinale Zenone Grocholewski per il cinquantesimo di sacerdozio, Poznan, Zaklad 
Poligraficzny Mos i Łuczak Sp.j., 2013, 214-220; Marino Mosconi, “L’indagine previa e 
applicazione della pena in via amministrativa,” in GRUPPO ITALIANO DOCENTI DI DIRITTO 
CANONICO (ed.), Le giudizi nella Chiesa. Processi e proceduri speciali. XXV Incontro di Studio. 
Villa S. Giuseppe — Torino. 29 giugno-3 luglio 1998, Quaderni della Mendola 7, Milano, 
Edizioni Glossa, 1999, 191-228; Antonio MOSTAZA RODRÍGUEZ, “La aplicación de penas por 
vía gubernativa,” in Revista española de derecho canónico, 12 (1957), 537-573; Luis 
NAVARRO, “La dimissione dallo stato clericale in via amministrativa,” in lus Ecclesiae, 26 
(2012), 609-622; Bruno Fabio PIGHIN, Diritto penale canonico, 237; William RICHARDSON, 
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perpetual penalties can be imposed or declared only by the judicial penal 
process (c. 1342 $ 2). Nonetheless, whenever just causes (iustae causae: in 
the plural)—not merely the advantages of ease, expediency, or simplicity, 
and certainly never the desire to deny the full and proper right of self-defense 
to the accused**—preclude a judicial penal process, exceptionally, the ordin- 
ary can employ the extrajudicial penal process to impose or to declare a 
penalty by means of a decree, unless the law says otherwise.* 


Special care must be taken in both penal processes to assure the right of 


self-defense of the accused.* 


45 
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“An Appalling Vista: Revision of the Code on Penal Trials,” in Studia canonica, 46 (2012), 
341-354; Zbigniew SUCHECKI, “L’inflizione delle pene con particolare riferimento al processo 
penale canonico,” in Janusz KOWAL and Joaquin LLOBELL (eds.), “Justitia et iudicium,” Studi 
di diritto matrimoniale e processuale canonico in onore di Antoni Stankiewkicz, 4 vols., Vati- 
can City, Libreria editrice vaticana, 2010, vol. 4, 2187-2213; ID., “Il processo penale giudi- 
ziario,” in Zbigniew SUCHECKI (ed.), Il processo penale canonico, Rome, Lateran University 
Press, 2003, 235-277; ID., “Il processo penale giudiziario nel Codex Turis Canonici del 1983,” 
in Apollinaris, 73 (2000), 367-405; Angelo Giuseppe URRU, Punire per salvare: Il sistema 
penale nella Chiesa, 136-137. 
Antonio CALABRESE identifies several causes which are not just causes to choose the extra- 
judicial process instead of the judicial process: greater speed, a sense of urgency to punish the 
offender, and insufficiently trained and suitable tribunal officials. Diritto penale canonico, 144. 
William H. WOESTMAN writes: “it may seem that the ordinary cannot declare that an individual 
has incurred a latae sententiae excommunication because c. 1425 $ 1 states: “With every contrary 
custom reprobated, the following cases are reserved to a collegiate tribunal of three judges: ... 
2° penal cases: ... b) concerning the imposition or declaration of excommunication.’ This is but 
a repetition of the same restriction already found in CIC/17, c. 1576 §1, 1° that had: ‘or the 
imposition or declaration of excommunication are reserved to a collegial tribunal of three 
judges.’ CONTE A CORONATA pointed out that this norm did not refer to the extrajudicial impos- 
ition of excommunication, but only to its imposition by a judicial sentence (Institutiones iuris 
canionici, Turin, Marietti, 1933, vol. 3, 29; cf. also VERMEERSCH-CRUESEN, Epitome iuris can- 
onici, Malines-Rome, 1946, vol. 4, no. 38; Cappelo, Summa iuris canonici, Rome, Gregorian 
University, 1940, vol. 3, 29-30). The authority to declare a latae sententiae excommunication 
was much clearer in the Pio-Benedictine Code: ‘Generally the declaring of any automatic penalty 
is committed to the prudence of the superior’ (c. 2223 §3, 4°). Just because the present Code 
does not explicitly repeat this norm, one cannot logically conclude that the ordinary’s authority 
to declare or impose excommunication administratively or extrajudicially is restricted. Such 
authority is found implicitly in cc. 1341 and 1342 $ 1, and the constant practice of the Church. 
According to Velasio De Paolis there is a certain contradiction in the Code in that on 
one side it does not require judicial process for the declaration or imposition of excommuni- 
cation, but on the other side requires a collegial tribunal of three judges when the judicial 
process is used (‘L’applicazione della pena canonica,’ Monitor eccelsiasticus, 114 [1989] 
93).” “Declaration of a Latae sententiae Excommunication,” in Roman Replies and CLSA 
Advisory Opinions (2006), 85-86. 
See Giuseppe Di MATTIA, “Diritto alla difesa e procedura penale amministrativa in diritto 
canonico,” in Fidelium iura, 3 (1993), 307-339. 
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4.20 — In the Case of Indeterminate Ferendae sententiae Penalties, the 
Judge Should Not Normally Impose Graver Penalties 


Ferendae sententiae penalties are either determinate or indeterminate. If 
a ferendae sententiae penalty is indeterminate, the specific penalty for the 
delict rests with the prudent discretion of the judge/ordinary. In such a case, 
unless the law provides otherwise, the judge/ordinary is not to impose graver 
penalties (especially medicinal penalties), unless the seriousness of the case 
demands it. The judge/ordinary can never impose perpetual penalties when 
an indeterminate penalty is threatened (c. 1349). 


4.21 — In a Penal Process, the Accused Must Always Have an Advocate 


In the judicial penal process, the accused must always have the assistance 
of an advocate, whether appointed by the accused or, until the accused makes 
the appointment personally, by the judge.” Canon 1723 states: 


$1. The judge who cites the accused must invite the accused to appoint an advo- 
cate according to the norm of can. 1481, $ 1 within the time limit set by the judge. 


§2. If the accused does not make provision, the judge is to appoint 
an advocate before the joinder of the issue; this advocate will remain 
in this function as long as the accused does not appoint an advocate per- 
sonally.* 


47 For further reflections on the service of an advocate in a penal process, see Diane L. BARR, 


“Seminar on Advocacy Issues/Concerns,” in CLSA Proceedings, 69 (2007), 81-92; Craig A. Cox 
and Harmon D. SKILLON, “Advocacy: The Western Region’s Experience,” in CLSA Proceedings, 
58 (1996), 148-175; Patricia M. DUGAN, “Searching for Truth: Reflections of an Advocate,” in 
Patricia M. DUGAN (ed.), Advocacy Vademecum, Gratianus Series, Montreal, Wilson and Lafleur, 
2006, 123-136; Paul L. GOLDEN, “Advocacy for Clerics Accused of Sexual Abuse of Minors,” 
in CLSA Proceedings, 68 (2006), 129-148; Paul L. GOLDEN and Patrick R. LAGGES, “Appoint- 
ment of Canonical Counsel,” in Arthur J. ESPELAGE (ed.), CLSA Advisory Opinions, 2001-2005, 
Alexandria, VA, CLSA, 2006, 352-355; John B. HESCH, “The Right of the Accused Person to an 
Advocate in a Penal Trial,” in The Jurist, 52 (1992), 723-734; Gregory INGELs, “Advocacy: 
Emerging Issues,” in CLSA Proceedings, 58 (1996), 210-218; Francis G. MORRISEY, “The Advo- 
cate for the Accused and the Right of Defense,” 99-110; ID., “Canonical Advocacy: Basis and 
Principles,” in CLSA Proceedings, 55 (1993), 72-86; Daniel J. WARD, “Canonical Advocacy: 
Practical Representation of a Party,” in CLSA Proceedings, 55 (1993), 98-107. 

48 The USCCB Essential Norm for Diocesan/Eparchial Policies Dealing with Allegations of 
Sexual Abuse of Minors by Priests or Deacons, which is particular law for the Latin and 
Eastern Catholic Churches in territory of the USCCB, twice mentions that the accused priest 
or deacon is encouraged to have assistance of an advocate. This reflects the discipline of 
canon 1723. In article 6, the Essential Norms state: 

During the investigation the accused enjoys the presumption of innocence, and all appro- 
priate steps shall be taken to protect his reputation. The accused will be encouraged to 
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Canon 1723 $ 1 refers to 1481 $ 1, which begins with the statement: “A party 
can freely appoint an advocate and procurator....” Canon 1481 $2 then 
explains that a party in a penal trial must have an advocate: “In a penal trial, 
the accused must always have an advocate either appointed personally or 
assigned by the judge.” In the judicial penal process, the judge (who cites the 
accused) must invite the accused to appoint an advocate within the time limit 
set by the judge. If the accused does not appoint an advocate, the judge ex 
officio is to appoint one before the joinder of the issue (c. 1513). This advocate 
appointed by the judge will retain this function until the accused personally 
appoints an advocate. If the accused cannot financially afford the services of 
an advocate, the accused should receive free legal assistance (see cc. 1464, 
1490, 1649 $ 1, 3°). 


The obvious reason for the presence of an advocate for the accused is to 
assure Justice, including the right to self-defense. No one can expect an 
accused person to know all the fine details of ecclesiastical penal law, sub- 
stantive or procedural. An advocate enables the accused to “vindicate and 
defend [his or her] rights ... in the competent ecclesiastical forum according 
to the norm of law” (c. 221 $1). 


If an advocate does not function for the accused in the penal process, it 
is entirely likely that the process is irremediably null because the accused is 
effectively denied the right to defense (c. 1620, 7°). 


4.22 - The Accused Has the Right to Demand that A Penal Trial 
Continue When the Promoter of Justice Renounces the Trial 


Canon 1724 acknowledges that sometimes the promoter of justice wishes 
to renounce the judicial penal process, whether at the command of the ordin- 
ary who initiated the process or with the consent of that ordinary (but never 
without that consent).* Such renunciation would occur when it has become 
evident that the penal process cannot be continued effectively for some 


retain the assistance of civil and canonical counsel and will be promptly notified of the 
results of the investigation. 
Further, in article 8a, the Essential Norms state: 
For the sake of canonical due process, the accused is to be encouraged to retain the 
assistance of civil and canonical counsel. When necessary, the diocese/eparchy will 
supply canonical counsel to a priest. 
USCCB, Essential Norms for Diocesan/Eparchial Policies Dealing with Allegations of Sex- 
ual Abuse of Minors by Priests or Deacons, Washington, D.C., USCCB, 2011. 
Canon 1724 concerns the ending of a judicial penal process by action of the promoter of 
justice before its “regular” conclusion at the end of the trial. Canon 1726 concerns the 
ending of a judicial penal process by action of the judge before its “regular” conclusion. 


49 
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reason (e.g., inability to prove the allegations because the witnesses refuse 
to cooperate with the process, clear indications that the defendant has been 
falsely accused, etc.) Canon 1724 states: 

$1. At any grade of the trial the promoter of justice can renounce the trial 

at the command of or with the consent of the ordinary whose deliberation 

initiated the process. 

$2. For validity the accused must accept the renunciation unless the accused 

was declared absent from the trial. 
The accused must consent to this renunciation for validity, unless the accused 
had been declared absent from the trial (see cc. 1592-1595). 


Indeed, the falsely accused defendant may insist that the trial continue to 
its completion so that the sentence will indicate in writing that he or she has 
not been found guilty of the false accusation.% 


4.23 - The Accused Has the Right to Speak Last in a Penal Trial 


In the judicial penal process, the accused party always has the right to 

speak last. Canon 1725 says: 

In the discussion of the case, whether done in written or oral form, the 

accused, either personally or through the advocate or procurator, always has 

the right to write or speak last. 
This right of the accused to write or speak last also pertains when there is a 
rejoinder to the initial (opposing) statements of the promoter of justice and 
the accused (see c. 1603 $2). 


The right of the accused in a penal trial to write or speak last contrasts 
the norm of canon 1603 $3 which in a non-penal trial gives the promoter of 
justice the right to write or speak last after the exchange of opposing argu- 
ments. 


4.24 - The Judge Must Declare the Innocence of and Must Absolve the 
Accused Whenever this Innocence is Established 


Canon 1726 acknowledges that sometimes, during the judicial penal pro- 
cess, it is established evidently (evidenter) that the accused did not commit 


50 The recommendation that the accused would have the right to insist that a judicial penal 
process (rather than an extrajudicial penal process) be initiated was rejected by the coetus 
De processibus on 26 February 1980. Communicationes, 12 (1980), 191. Nonetheless, 
canon 1724 $2 gives to the accused the right to demand that the judicial penal process 
continue. 


PENAL LAW: A REALIZATION OF THE MISERICORDIAE VULTUS ECCLESIAE 141 


the delict. In such a situation, the canon requires action by the judge. The 
canon states: 


If at any grade and stage of the penal trial it is evidently established that the 
accused did not commit the delict, the judge must declare this in a sentence 
and absolve the accused even if it is also established that criminal action has 
been extinguished. 


When the innocence of the accused has become evident, the judge has the 
obligation to declare this in a sentence and to absolve the accused. The judge 
must do this even if it is also established that criminal action has been extin- 
guished in the meantime (c. 1362), that is, even after the time available to 
prosecute the alleged delict has passed because of prescription. The Code’s 
insistence that the judge declare the innocence of, and absolve, the accused 
even after the prescription period has passed intends to assure that everyone 
recognizes the accused’s innocence, and that no one believes mistakenly that 
the accused was not found guilty simply because the prescription period has 
passed. 


It is insufficient that the judicial penal process simply cease upon discov- 
ery of the innocence of the accused. Canon 1726 demands a declaration of 
the innocence of the accused, whereby any doubts about the accused’s 
behavior are eliminated.*? Such a declaration assists in restoring the good 
name of the accused (see c. 220) which may have been tarnished by the mere 
fact of a penal process, and in eliminating any lingering doubt concerning 
possible guilt. 


31 Canon 1726 concerns the ending of a judicial penal process by action of the judge before 


its “regular” conclusion. Canon 1724 concerns the ending of a judicial penal process by 
action of the promoter of justice before its “regular” conclusion at the end of the trial. 
William H. WOESTMAN comments: “If during the evolution of the penal trial, the evidence 
clearly indicates that the accused did not commit the offense, the judge is obliged to issue a 
judgment or sentence in which he declares the defendant not guilty. The judge must still do 
this even if it also becomes evident that available time for prosecution had elapsed through 
prescription. Without this latter norm, if the time for prosecution had elapsed and the judge 
simply declared that the trial was over because of prescription, the defendant would be left 
hanging. People could conclude that the individual got off because the trial was unduly 
delayed, and not because the evidence indicated that the person was not guilty. The defendant’s 
reputation would have been damaged by the trial, and would not have been restored, insofar 
as possible, by a verdict exonerating him or her.” Ecclesiastical Sanctions and the Penal 
Process, 179. 

Thomas J. GREEN remarks: “It is not enough simply to terminate the trial, for without such 
a formal declaration of innocence there might still be a continuing cloud over the reputation 
of the defendant. Such a declaration differs from a negative (non constat) decision, which still 
could leave such a cloud since it may indicate simply that insufficient evidence of a delict has 
been introduced.” Commentary on Book VII, Part IV: Penal Procedure, 1814. 
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4.25 — The Accused Is Not Bound to Confess, nor Can an Oath Be 
Administered to the Accused 


Canon 1728 $2 states: “The accused is not bound to confess the delict 
nor can an oath be administered to the accused.” 


That the accused in a judicial penal process has the right not to confess 
having committed a delict qualifies the discipline of canon 1531 $ 1, which 
states: “A party legitimately questioned must respond and must tell the 
whole truth.” No one can be required to self-incriminate.53 


That an oath (see c. 1199 $ 1) cannot be administered to the accused modi- 
fies the discipline of canon 1532, which states: “In cases where the public 
good is at stake, the judge is to administer an oath to the parties to tell the 
truth or at least to confirm the truth of what they have said unless a grave 
cause suggests otherwise; the same can be done in other cases according to 
the judge’s own prudence.” Of course, even if the judge cannot administer 
the oath, the accused is free to confess to having committed the delict and, 
seemingly, to select to speak under oath.°* The refusal to take the oath, how- 
ever, can never be taken as an indication of guilt; such refusal is simply the 
accused exercising the legal right assured by this canon. 


4.26 — Appeal or Recourse Has Suspensive Effect 


When the penal process (judicial or extrajudicial) is completed, the 
accused has the right to appeal a judicial sentence (see cc. 1628-1640, 1727 
$ 1) or to lodge recourse against an extrajudicial decree (see cc. 1732-1739). 
This appeal or recourse has “suspensive effect.” Canon 1353 states: 


An appeal or recourse from judicial sentences or from decrees, which impose 
or declare a penalty, has suspensive effect. 


This means that the penalty remains but the accused is not subject to its 
effects while the appeal or the recourse is pending. 


Appeal must be introduced before the judge who rendered the sentence 
within the peremptory period of fifteen useful days from the notification of 


53. See canon1536 on the probative force of a judicial confession. 


5 Fernando Loza comments: “Since no one is bound to confess an offence, the judge is not 
allowed to require an oath from the accused, probably to avoid the risk of perjury. We 
consider, however, that the accused could spontaneously swear an oath: what is forbidden 
is that the judge asks the accused to do so.” Commentary on Canons 1717-1731, 1353. 

See also Marino Mosconl, “Nessuno può essere obbligato a riconoscere la propria 
colpa: il can. 1728 §2,” in Quaderni di diritto ecclesiale, 27 (2014), 69-89; William 
H. WOESTMAN, Ecclesiastical Sanctions and the Penal Process, 180-181. 
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the publication of the penal judicial sentence (c. 1630 $ 1). Recourse must 
be made within the peremptory period of ten useful days from the legitimate 
notification of the penal extrajudicial decree (c. 1734 $2). 


Of course, since they are imposed by the law itself when the delict is 
committed, the effects of an undeclared latae sententiae penalty remain 
operative (1.e., they are not suspended) during the period of pending recourse 
against an extrajudicial decree or appeal of a judicial sentence which declares 
the already existing latae sententiae penalty. 


Any non-penal restrictive measures (so-called “administrative leave” pro- 
visions) imposed by the ordinary upon the accused in light of canon 1722 
can remain operative until the penal process ceases. 


Conclusion 


Jesus is the misericordiae vultis Patris, and the Church is the miseri- 
cordiae vultus Christi. Every action which the Church performs, indeed its 
very “being,” must reflect its merciful countenance, the misericordiae vultus 
Ecclesiae. Even the penal law of the Church, to be properly and validly 
ecclesial, must evidently and promptly manifest that mercy. This study has 
intended to identify elements of the Church’s penal law which express 
obviously the law’s unique character—a character which reveals that penal 
law is merciful, a practical and effective manifestation of the merciful coun- 
tenance of Christ and of his Father. 
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CANONICAL NOTES ON THE PONTIFICAL 
PRECEPTS ON MARRIED EASTERN CLERGY 


JOHN M. HUELS* 


SUMMARY — A 2014 document of the Congregation for the Eastern 
Churches presents three particular laws approved by Pope Francis which 
permit the ordination of married Eastern candidates in the diaspora. (1) An 
eparchial bishop in the diaspora can admit a married candidate to sacred 
orders in accord with the traditions of his Church sui iuris and after a con- 
sultation with the Latin bishop of the diocese in whose territory the candi- 
date resides. (2) The bishop who heads an ordinariate established for the 
Eastern faithful can do the same after notifying the conference of bishops 
and the Congregation. (3) The authorization of the Holy See to admit a 
married man to sacred orders is now necessary only in those territories in 
which no administrative structure has been established for the Eastern Cath- 
olic faithful. The commentary on these laws focuses on the juridical nature 
of the document and the faculty to admit married men to sacred orders, the 
conditions for the exercise of the faculty, the pertinent laws for the ordinar- 
iates established for the Eastern faithful and for territories where their pas- 
toral care belongs to the Latin bishops, and the revocation of the prior legis- 
lation which had prohibited the ordination of married men in the diaspora. 


RÉSUMÉ — Un document, publié en 2014 par la Congrégation pour les 
Églises orientales, nous présente trois lois particulières qui ont été approuvées 
par le pape Frangois et qui autorisent l’ordination de candidats orientaux mariés 
vivant dans la diaspora. (1) Un évéque éparchial ceuvrant dans la diaspora peut 
admettre un candidat marié aux ordres sacrés pourvu qu’il agisse en accord 
avec les traditions de son Église sui iuris et après consultation avec l’évêque 
latin du diocèse où réside le candidat. (2) Un évêque qui se trouve à la tête d’un 
ordinariat mis sur pied pour le bénéfice de fidèles orientaux peut en faire de 
même, après en avoir avisé sa Conférence des évêques et la Congrégation. (3) 
Il n’est plus nécessaire de se pourvoir d’une autorisation du Saint Siège pour 
admettre un homme marié aux ordres sacrés, sauf dans les territoires où aucune 
structure administrative n’a encore été établie pour desservir les fidèles 


* 


Professor of Canon Law, Saint Paul University, Ottawa, Ontario. 
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catholiques orientaux. Le commentaire sur ces lois se concentre sur les points 
suivants : la nature juridique du document et de la faculté d’admettre des 
hommes mariés aux ordres sacrés ; les conditions d’exercice de la faculté ; les 
lois pertinentes devant s’appliquer aux ordinariats établis pour les fidèles orien- 
taux et pour les territoires où ils doivent faire l’objet des soins pastoraux de 
l’évêque latin ; et, enfin, la révocation de la législation antérieure qui interdisait 
l’ordination d'hommes mariés dans la diaspora. 


A 14 June 2014 document of the Congregation for the Eastern Churches 
(CEC), entitled “Pontifical Precepts on Married Eastern Clergy,” marks a 
major change in the particular laws which had prohibited the ordination of 
married men in the Eastern Catholic Churches of the diaspora, that is, outside 
the traditional territories of these Churches.! Now, Eastern eparchial bishops 
in the diaspora, as well as ordinaries who head ordinariates established for 
the Eastern faithful, have the faculty by law to admit married men to sacred 
orders without the permission of the Apostolic See in keeping with the laws 
and traditions of their own Church sui iuris. 


The CEC document of 2014 is divided into two parts. The first part, the 
Introductory Notes, briefly sets the historical and juridical context for these 
changes in law. The second part, entitled “Provisions Approved by the Holy 
Father,” first introduces and then presents the new legislation approved by 
Pope Francis at the request of the Congregation. 


These “canonical notes” are in five brief parts. (1) After first explaining 
the juridical nature of the CEC document, the focus centres on the second 
part of the document, treating (2) the juridical nature of the faculty to admit 
married men to sacred orders, (3) the conditions for the licit exercise of the 
faculty, (4) the pertinent laws for the ordinariates established for the Eastern 
faithful and for territories where their pastoral care belongs to the Latin 
bishops, and (5) the revocation of the prior legislation which had prohibited 
the ordination of married men in the diaspora. 


1 — Juridical Nature of the Document 


The CEC document is not identified by any form such as circular letter, 
instruction, etc. Although it contains legislation, the document itself is not a 


! CONGREGATION FOR THE EASTERN CHURCHES, Pontifical Precepts on Married Eastern Clergy, 
14 June 2014, in AAS, 106 (2014), 496-499. The original text is in Italian except for the 
Latin title, “Pontificia Praecepta de Clero Uxorato Orientali.” These territories include 
North and South America, Australia, and western Europe. 
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decree because, while the author of the document is the CEC, the author of 
the changes in the law is not the Congregation but the supreme legislator, 
the pope. The document contains no binding administrative norms of the 
Congregation. Rather, it communicates legislative changes that were 
approved by the pope in an audience on 23 December 2013. It is similar in 
this respect to the Rescript ex audientia Sanctissimi, a form of document 
issued by the Secretary of State or the prefect of a Roman Congregation 
which announces a change in law made in an audience with the pope. Thus, 
the juridical import of this CEC document is the fact that it serves as the 
means of promulgation of the “pontifical precepts” that appear at its end. 
These precepts are particular laws (/eges particulares) affecting the Eastern 
Catholic circumscriptions of the diaspora. It should be recalled that, in the 
practice of the Holy See, ecclesiastical laws are not officially named leges.’ 
Rather, the term /eges (laws) is the genus for legislative norms that go by 
various names: chiefly “canons,” “constitutions,” “decrees” and, in this 
case, “precepts.” These precepts, which are legislative, are not to be con- 
fused with the singular precepts of CCEO c. 1510 $2, 2° (CIC c. 49), which 
are administrative acts. 


According to CCEO c. 1489 $ 1, laws issued by the Apostolic See ordin- 
arily begin to bind three months after the date of the issue of the Acta Apos- 
tolicae Sedis in which they were promulgated, with the exceptions noted in 
the canon.” The date of the issue of the AAS in which this document of the 
CEC appears is 6 June 2014. Accordingly, these laws took effect at mid- 
night on 7 September 2014 (cf. CCEO c. 1546). 


The part of the document that is legislative consists of the final three 
paragraphs. Prior to these paragraphs, the key events that led up to the new 
law are sketched: the plenary session of the CEC thoroughly discussed the 
matter, the Congregation then presented a request to the pope to allow the 


2 CCEO c. 1491 $ 1 states in part: “Laws issued by the supreme authority of the Church bind 
everywhere all those for whom they were enacted, unless they were established for a par- 
ticular territory.” 

The civil laws enacted by the pope for the Vatican State are, however, called /eggi (in 
Italian). 

There is a certain fluidity in canonical terminology. For example, the word “decrees” can 
refer to legislative decrees, general administrative decrees, singular administrative decrees, 
or judicial decrees; the term “constitutions” may refer to laws or statutes. 

The exceptions to the rule are: “unless they oblige immediately from the very nature of the 
matter or a shorter or longer suspensive period (vacatio) has been expressly established.” 
The fact that this date is eight days earlier than the date of promulgation is not a problem, 
for it is not the official date of promulgation but the date of the issue of the AAS in which 
the document is promulgated that determines the three-month vacatio legis. 
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ordination of married men in the diaspora, and the pope approved the request 
in an audience with the prefect of the Congregation. 
The plenary session of the Congregation for the Eastern Churches, held 
19-22 November 2013 at the Apostolic Palace, treated the question fully and 
subsequently presented to the Holy Father the request to grant to the 
respective ecclesiastical authorities the faculty to allow the pastoral service 
of married Eastern clergy also outside the traditional Eastern territories [ital- 
ics added]. The Holy Father, in an audience on 23 December 2013 with the 
Prefect of the Congregation for Eastern Churches, Cardinal Leonardo Sandri, 
approved the request contrariis quibuslibet minime obstantibus .... 


The first of the three new laws is then given. 


In the Eastern administrative circumscriptions (metropolia, eparchies, 
exarchies) established outside the traditional territories, the faculty is con- 
ferred on the Eastern hierarchs, who exercise it according to the traditions 
of their respective Churches, to ordain married Eastern candidates from the 
respective circumscription with the obligation of previously informing in 
writing the Latin bishop of the candidate’s residence in order to get his 
opinion and any useful information [italics added]. 


2 — Juridical Nature of the Faculty 


The object of the faculty is described in two different fashions. First, it is 
said that the CEC requested of the pope the faculty to allow the pastoral 
service of married Eastern clergy. In the law itself approved by the pope, it 
speaks of the faculty to ordain married Eastern candidates. In my opinion, 
neither of these descriptions precisely captures the true nature of this faculty, 
but the first one is close to it. 


In truth, no faculty is required to ordain married Eastern candidates. 
What is needed to administer sacred ordination validly is the divine law 
power of the episcopal order (CCEO c. 744); and, if the ordaining bishop is 
not the candidate’s eparchial bishop, he needs legitimate dimissorial letters 
from the proper hierarch to ordain licitly (CCEO c. 747). The so-called “fac- 
ulty to allow the pastoral service of married Eastern clergy” expresses better 
the true juridical nature of this faculty for, to use the terminology of the 
Code, it is the faculty to admit married men to sacred orders (CCEO c. 758 
§3). In fact, the use of the faculty applies only to the transitional orders 
required for the presbyteral order and for presbyteral ordination itself, as 
married men, in keeping with particular law, could already be ordained to 
the permanent subdiaconate and diaconate without this faculty (cf. OF 17); 
and candidates for the episcopacy may not be married (CCEO c. 180, 3°). 
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Moreover, in accord with CIC c. 112 $ 1, 2°, a Latin Catholic husband can 
transfer to the Eastern Catholic Church sui iuris of his wife, and this man 
would then be an Eastern Catholic and a potential candidate for ordination. 


Another terminological imprecision is seen in the statement that “the fac- 
ulty is conferred on Eastern hierarchs in the Eastern administrative circum- 
scriptions established outside the traditional territories.” Surely, the proto- 
syncellus and the syncellus are not meant to be included (cf. CCEO c. 984 
$ 2). Rather, the hierarch in question can only be the bishop of the eparchy 
in which the candidate is enrolled or will be enrolled by diaconate ordination 
(CCEO c. 358). It is this hierarch who judges the suitability of a candidate 
for orders (cf. CCEO cc. 755, 769, 771 $$ 3, 4), who admits a candidate to 
the reception of sacred orders (CCEO, c. 761), who has the right to ordain 
his candidates (CCEO c. 748 $ 1), and who issues dimissorial letters allowing 
another bishop to ordain the candidate (CCEO cc. 750 $ 1, 1°; 752). Thus, 
the hierarch who has this faculty to admit a married man to sacred orders is 
solely the eparchial bishop and his canonical equivalent in law, the exarchial 
bishop, or exarch (CCEO c. 313).7 


This faculty to admit a married candidate to sacred orders is not a habitual 
faculty (CCEO c. 982), that is, it is not a delegated faculty that would have 
to be communicated to each eparchial bishop individually by an administra- 
tive act. Rather, it is a faculty of the law itself, namely, the law approved by 
Pope Francis at the audience of 23 December 2013 and which took effect the 
following September. The Eastern eparchial bishops in the diaspora have this 
faculty by law in virtue of their office. The faculty is lost by the loss of their 
office, but their successors acquire the same faculty in virtue of their office 
and may use it following their enthronement (CCEO c. 189 $3) in keeping 
with the conditions of the law. 


A faculty is “an ecclesiastical power or authorization necessary for per- 
forming lawfully an act of ministry or administration in the name of the 
Church.”* Faculties may grant the power of governance, usually executive 
power for placing various administrative acts. Faculties may also be author- 
izations for the valid or licit performance of ministerial acts (e.g., preaching, 
administering the sacrament of penance, consecrating a church) or acts of 
administration in the broad sense, that is, not just financial administration but 
all acts of the munus regendi for which a juridical authorization may be 


7 Outside the territory of the patriarchal Church, the exarch is appointed by the Apostolic See 


(CCEO c. 314 §1). The exarch exercises either proper or vicarious power, depending on 
how the exarchy is established (c. 312). 

John M. HUELS, Empowerment for Ministry: A Complete Manual on Diocesan Faculties for 
Priests, Deacons, and Lay Ministers, New York/Mahwah NJ, Paulist Press, 2003, 28. 
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needed to act lawfully. The act of admitting a married man to sacred orders 
is an administrative act, so this faculty of the law conveys the necessary 
executive power of governance to perform the act (CCEO c. 1510 $ 1). 


Typically, faculties of the law are not explicitly named as such. For 
example, the law may state that the local hierarch can grant a certain dis- 
pensation (such as CCEO c. 795 §1 on dispensing from marital impedi- 
ments). The power to grant the dispensation is a faculty given by law to 
the local hierarch, but the word “faculty” does not appear in the law. Still, 
it is no less a faculty than if the legislator had called it a faculty. Thus, the 
legislator could equally have said that the eparchial bishops in question 
may admit married men to sacred orders, and it would have expressed the 
same juridical reality as explicitly saying that they have to faculty to admit. 
Consequently, the juridical nature of the admission of a married candidate 
to sacred orders in the diaspora has exactly the same juridical nature as the 
admission of a married man to orders in the traditional territories. Both 
accomplish the same reality: the admission approves the man for sacred 
orders and allows the eparchial bishop to proceed with the ordination or to 
issue legitimate dimissorial letters so another bishop may ordain licitly. 
The only difference (which does not affect the nature of the act of admis- 
sion) is that the eparchial bishops of the diaspora must fulfill certain con- 
ditions for the licit exercise of the faculty that are not required of the 
bishops in the traditional territories. 


3- Conditions for the Licit Exercise of the Faculty 


The above law establishes two conditions for the licit exercise of the 
faculty to admit a married man to sacred orders. The first of these is that the 
hierarchs in question exercise the faculty “according to the traditions of their 
respective Churches.” The CEC document earlier notes that the ordination 
of married men to the presbyterate is common to all the Eastern Churches 
sui iuris except for the Syro-Malabarese and Syro-Malankara Churches. It 
follows that the competent hierarchs in all the other Churches sui iuris in the 
diaspora may use this faculty, and they should use it when they judge that it 
is for the pastoral benefit of the faithful in their care. 


May a bishop refuse to ordain a married man who is otherwise qualified 
to be ordained and who would, in fact, be ordained if he were celibate? 
Or, would this refusal be illicit when it is contrary to the tradition of the 
Church sui iuris in which elsewhere married men are admitted to orders? 
In my opinion, the bishop would need a just cause to go against the tradition 
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by refusing to ordain a married man who is otherwise qualified. For 
example, if the parish or eparchy (or other juridical person) could not pro- 
vide an adequate income and social benefits for the man and his family, 
and the man lacked sufficient resources of his own, this might well consti- 
tute a just cause to deny ordination or delay it until the financial situation 
improves. 


The second condition for the licit exercise of the faculty is “the obligation 
of previously informing in writing the Latin bishop of the candidate’s resi- 
dence in order to get his opinion and any useful information.” Consequently, 
prior to the ordination, the hierarch must write a letter to the Latin bishop of 
the candidate’s residence stating the hierarch’s intention to admit a certain 
married man to sacred orders. He should invite the Latin bishop to give his 
own opinion about the ordination and inquire whether he knows of any facts 
that are pertinent to this man’s being ordained, especially as to whether there 
may be anything objectionable. It would be prudent also to ask the Latin 
bishop to respond by a certain date so that the date for the ordination may 
be set and the preparations begun. The Latin bishop in question is the bishop 
of the diocese in the territory of which the candidate resides. If the man has 
two residences in the territories of two different Latin dioceses, either bishop 
may be contacted, but normally the Latin bishop to be informed of the ordin- 
ation would be the one with the greater likelihood of offering useful infor- 
mation, such as the one where the candidate has resided for a longer time. If 
the eparchial bishop fulfills this condition at the time of ordination to the 
diaconate, there is no need to do it again before presbyteral ordination. For 
his part, the Latin bishop can only offer his opinion and any useful informa- 
tion he may have; he has no veto power over the ordination. In the end, the 
decision to admit to sacred orders is the sole competence of the eparchial 
bishop. 

An additional requirement with respect to the ordination of married men 
is given in the Code. Canon 769 $ 1, 2° of the CCEO says that the authority 
who admits a married candidate to sacred ordination must obtain a certificate 
of the marriage and the written consent of the wife. 


4 — Ordinariates and Territories with 
No Administrative Structure for the Eastern Faithful 


The final two paragraphs of the CEC document give the laws governing 
two situations in which the Eastern faithful are lacking an ecclesiastical cir- 
cumscription headed by their own hierarch. The first of these consists of 
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territories where the Apostolic See has established an ordinariate for the 
Eastern Catholic faithful. 
In the ordinariates for the Eastern faithful who lack their own hierarch, the 
faculty is conferred on the ordinaries who exercise it in concrete cases, 
informing the respective episcopal conference and this dicastery. 


The ordinaries who head these ordinariates freely admit a married man of an 
Eastern Catholic Church sui iuris who belongs to the ordinariate. There is 
only one condition: the ordinary must inform the episcopal conference of the 
region and the CEC. The law does not require that this notice be given prior 
to the ordination, though this may be advisable in the circumstances. Notifi- 
cation of the ordination must be given “in concrete cases,” that is, for each 
ordination of a married man (apart from those destined for the permanent 
diaconate). The ordinary is not bound by the obligation of the Eastern hier- 
archs (treated above) of “previously informing in writing the Latin bishop 
of the candidate’s residence in order to get his opinion and any useful infor- 
mation.” For example, the Latin Archbishop of Paris, who is the ordinary 
for all the Eastern Catholic faithful in France,!° is competent to admit to 
sacred orders a married man who is from any Eastern Catholic Church sui 
iuris and who resides in France. 


The final paragraph of the CEC document gives the legislation affecting 
the Eastern faithful who reside in territories without any of the above admin- 
istrative structures. 

In territories where the Eastern faithful lack a specific administrative struc- 
ture and are entrusted to the care of the Latin bishops of the place, the fac- 
ulty will continue to be reserved to the Congregation for the Eastern 
Churches, which will use it in concrete and exceptional cases after having 
heard the opinion of the respective episcopal conferences. 


In these places, the pastoral care of the Eastern Catholic faithful is entrusted 
to the Latin diocesan bishops, but these bishops are not given any role in 
determining whether a married man from an Eastern Catholic jurisdiction 
may be ordained. That is solely the competence of the CEC. Nevertheless, 
the request for the CEC’s authorization presumably has to be made by the 
bishop of the diocese where the man is or will be incardinated. 


For a thorough study on the ordinariates erected for the Eastern faithful, see Andreas 
E. GraBmann, “Die lateinischen Ordinariate für Gläubige orientalischer Riten: Genese, ver- 
fassungsrechtliche Verortung und Darstellung der gegenwärtigen Gestalt,” in Heribert HAL- 
LERMANN et al. (eds.), Lebendige Kirche in neuen Strukturen: Herausforderungen und Chan- 
cen, Wiirzburg, Echter Verlag, 2015, 219-265. 

See Dominique LE TOURNEAU, “Le soin pastoral des catholiques orientaux en dehors de leur 
Église de rite propre. Le cas de l’ordinariat français,” in Jus Ecclesiae, 13 (2001), 391-419. 
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The CEC permits the ordination in concrete (individual) and exceptional 
cases. This suggests that the CEC’s authorization to ordain a married man 
will not be automatic or routine. The bishop will have to furnish convincing 
reasons for the ordination such as pastoral necessity and a relatively grave 
shortage of priests. Before granting its authorization, the CEC consults the 
conference of bishops of the region. The CEC is free to decide whether one 
consultation will suffice for all cases or whether it will consult the confer- 
ence repeatedly in individual instances. 


Unless otherwise specified by the CEC, there is no limitation on the mar- 
ried priest’s ministry. He could, for example, be the pastor of a personal 
parish for Eastern faithful or chaplain for same. With a special faculty from 
the CEC (CCEO c. 674 $2), commonly called a “bi-ritual indult,” he could 
even be the pastor of a Latin parish. Only time will tell how this provision 
is implemented in various places. 


5 — Revocation of Previous Legislation 


The CEC document singles out certain norms of three decrees in the 
years 1929 and 1930 of the former Sacred Congregation for the Oriental 
Church. 


1) the Decree Cum data fuerit of 1 March 1929 prohibited the exercise of 
ministry by married Ruthenian clergy who emigrated to North Amer- 
ica;!! 

2) the Decree Qua sollerti of 23 December 1929 extended the prohibition 
of the ministry to all married Eastern clergy who emigrated to North or 
South America, Canada, and Australia; ? 

3) the Decree Graeci-Rutheni of 24 May 1930 established that only celibate 
men could be admitted to the seminary and promoted to holy orders.!3 


Cum data fuerit, art. 12: “Sacerdotes ritus graeco-rutheni, qui in Status Foederatos Ameri- 
cae Septentrionalis proficisci et commorari cupiunt, debent esse caelibes.” CCO, Decree 
Cum data fuerit, 1 March 1929, in AAS, 21 (1929), 152-159. English translation in CLD, 
vol. 1, 10. 

? Qua sollerti, no. 6: “Ad sacrum ministerium exercendum in praefatis regionibus [that is in 
North and South America, Canada, and Australia] non admittantur sacerdotes uxorem 
habentes, sed solum sacerdotes caelibes, aut vidui.” CCO, Decree Qua sollerti, 23 Decem- 
ber 1929, in AAS, 22 (1930), 99-105. English translation in CLD, vol. 1, 20. 
Graeci-Rutheni, art. 12: “Non nisi qui se caelibatum perpetuo servaturos coram Ordinario 
promiserint, in seminarium admittere licebit, et non nisi caelibes ad sacros ordines promov- 
eri poterunt.” CCO, Decree Graeci-Rutheni, 24 May1930, in AAS, 22 (1930), 346-354. 
English translation in CLD, vol. 1, 32. 
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The CEC document then says: “This legislation was extended to other ter- 
ritories not considered ‘Eastern regions.” Exceptions were granted only after 
having heard the episcopal conference and having received the authorization 
of the Holy See.” What is the effect of the new laws in the 2014 CEC docu- 
ment on this prior legislation? 


The CEC document states that the pope approved the new legislation 
contrariis quibuslibet minime obstantibus (anything to the contrary notwith- 
standing). This general formula implicitly revokes whatever is in the previ- 
ous legislation contrary to these new laws, although anything “directly con- 
trary” is tacitly revoked anyway in virtue of the rule of CCEO c. 1502 $1 
on the revocation of an earlier law by a later law that is directly contrary to 
it (cf. CIC c. 20). The first two of the final paragraphs of the CEC document 
are directly contrary to these earlier laws. One cannot maintain that the 
eparchial bishops and Latin ordinaries of these two paragraphs can now 
admit married men to sacred orders under the specified conditions and, at 
the same time, to assert that the former prohibitions are still in effect. The 
later laws are directly contrary to the earlier laws. 


Regarding the third paragraph of the CEC document, there is no direct 
contrariety but there is the integral reordering of the prior law by the new 
law, which also results in the revocation of the prior law (CCEO c. 1502 $ 1). 
The CEC document states that exceptions to the imposition of celibacy in 
the diaspora previously “were granted only after having heard the episcopal 
conference and having received the authorization of the Holy See.” This is 
the same subject matter of the prior law taken up anew, but the scope of the 
earlier legislation is now limited to places where there is no administrative 
structure established for the Eastern Catholic faithful. Only in these territor- 
ies does the admission of a married man to the presbyterate require the 
authorization of the Holy See. Consequently, all prior laws of the Holy See 
that had prohibited married presbyters from exercising the ministry in the 
diaspora are revoked implicitly by the formula, “anything to the contrary 
notwithstanding,” and they are also revoked tacitly by virtue of the rules of 
CCEO c. 1502 $1. 


This raises the question of why the legislator chose to grant a faculty by 
law to admit married men to sacred orders when he could have explicitly 
revoked the prior laws prohibiting this. Apart from the fact that implicit and 
tacit revocation of law are the more common practice than explicit revoca- 
tion, there are some particular reasons why a simple abrogation of the earlier 
laws would not have accomplished what the CEC intended. First, the faculty 
by law given to eparchial bishops and ordinaries more clearly distinguishes 
them from the unique situation in places that have no Eastern administrative 


CANONICAL NOTES ON THE PONTIFICAL PRECEPTS ... 155 


circumscription established for them and where a celibate priesthood is the 
norm. The eparchial bishops of the first paragraph of the law and the ordin- 
aries who head the ordinariates of the second paragraph may admit married 
men to sacred orders; the Latin bishops of the third paragraph may not. 
Simply abrogating the former laws without creating something new could 
not have upheld this distinction. 


The second reason for this faculty by law is to highlight the fact that the 
individual eparchial bishops and the ordinaries who have this faculty are free 
to use it, but they are equally free not to use it when they have a good reason, 
as discussed above. This freedom of action would not have been as clear if 
the legislator had simply abrogated the prior laws without any further instruc- 
tion, and it could have led to uncertainties and false assumptions (e.g., that 
qualified married men have a right to be admitted to sacred orders). 


The third reason is that there are conditions on the exercise of the faculty. 
Eparchial bishops must request in writing the opinion and useful information 
from the Latin bishop where the married candidate for ordination resides; 
and the ordinary for a married candidate of the ordinariate must inform the 
conference of bishops and the CEC. Eparchial bishops in the traditional ter- 
ritories are not subject to these conditions. That being said, it must be 
reaffirmed that there is no difference in the nature of the act of admitting a 
married man to sacred orders. Whether placed by an eparchial bishop in the 
traditional territory or by one in the diaspora, it is one and the same admin- 
istrative act that accomplishes the same end. 


Conclusion 


The 14 June 2014 document of the Congregation for the Eastern Churches 
presenting new pontifical laws on the admission of married men to sacred 
orders outside the traditional territories marks a happy end to a painful hist- 
ory in which an estimated 200,000 Catholic faithful followed their pastors 
into Orthodoxy since married clergy were prohibited by the Holy See, at the 
urging of Latin bishops, from exercising their ministry and serving their 
flocks. Now this matter is regulated anew by three particular laws approved 
by the supreme pontiff. (1) An eparchial bishop in the diaspora may admit a 
married candidate to sacred orders in accord with the traditions of his Church 
sui iuris and after a consultation with the Latin bishop of the diocese in 
whose territory the candidate resides. (2) The bishop who heads an ordinar- 
late established for the Eastern faithful may do the same after notifying the 
conference of bishops and the CEC. (3) The authorization of the CEC to 
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admit a married man to sacred orders is now necessary only in those terri- 
tories in which no administrative structure has been established for the East- 
ern Catholic faithful. As a result, the prior particular laws of the twentieth 
century that had prohibited the ordination of married men are abrogated, and 
this matter has been completely reordered by the new legislation enacted by 
Pope Francis in 2013 and promulgated in 2014 by the Congregation for the 
Fastern Churches. 


CANONICAL NOTES ON THE PONTIFICAL PRECEPTS ... 157 
APPENDIX 


PONTIFICAL PRECEPTS ON MARRIED EASTERN CLERGY 


English Translation 


CONGREGATION FOR THE EASTERN CHURCHES, Pontifical Precepts on Married 
Eastern Clergy, 14 June 2014, in AAS, 106 (2014), 496-499; translation by 
John M. HUELS, Faculty of Canon Law, Saint Paul University, Ottawa. 


A) Introductory Note 


Canon 758 $ 3 of the CCEO states: “The particular law of each Church sui 
iuris or special norms established by the Apostolic See are to be followed in 
admitting married men to sacred orders.” This permits each Church sui 
iuris to decide on the admission of married men to holy orders. At present, 
all Eastern Catholic Churches may admit married men to the diaconate and 
the presbyterate with the exception of the Syro-Malabarese and Syro-Ma- 
lankara Churches. Therefore, the canon provides that the Apostolic See can 
issue special norms in this regard. 


The Holy Father Benedict XVI, in his post-synodal Apostolic Exhorta- 
tion Ecclesia in Medio Oriente of 14 September 2012, affirmed that “priestly 
celibacy is an inestimable gift of God to His Church, which must be wel- 
comed with gratitude both in the East and in the West since it is a timeless, 
prophetic sign.”! He then recalled “the ministry of married presbyters who 
are an ancient component of the Eastern traditions,”? and he encouraged 
them because, “with their families, they are called to holiness in the faithful 
exercise of their ministry and in their conditions of life which are sometimes 
difficult.” 


The problem of the ministry of married priests outside the traditional 
Eastern territories goes back to the last decades of the nineteenth century, 
especially since 1880 when thousands of Ruthenian Catholics emigrated to 
the United States of America from the sub-Carpathian regions as well as 
from western Ukraine. The presence of their married ministers aroused pro- 
tests from Latin bishops to the effect that their presence would provoke 


! No. 48. 
2 Ibid. 
3. Ibid. 
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gravissimum scandalum among the Latin faithful. Hence, the Congregation 
for the Propagation of the Faith, by decree of 1 October 1890, prohibited 
married Ruthenian clergy from residing in the USA. In 1913, the Holy See 
decreed that only celibates could be ordained priests in Canada. 


In the years 1929-1930, the then Congregation for the Oriental Church 
(CCO) issued three decrees which prohibited the exercise of the ministry by 
married Eastern priests in certain regions: 


1) the Decree Cum data fuerit of 1 March 1929 prohibited the exercise 
of ministry by married Ruthenian clergy who emigrated to North 
America;* 


2) the Decree Qua sollerti of 23 December 1929 extended the prohibi- 
tion of the ministry to all married Eastern clergy who emigrated to 
North or South America, Canada, and Australia; 


3) the Decree Graeci-Rutheni of 24 May 1930 established that only 
celibate men could be admitted to the seminary and promoted to holy 
orders.9 


Deprived of ministers of their own rite, a number of Ruthenian faithful, 
estimated to be around 200,000, went over to Orthodoxy.” This legislation 
was extended to other territories not considered “Eastern regions.” Excep- 
tions were granted only after having heard the episcopal conference and 
having received the authorization of the Holy See. 


Since the problem persisted, the Congregation for the Eastern Churches 
involved the Congregation for the Doctrine of the Faith. This latter, on 20 
February 2008, reexamined the entire matter in an Ordinary Session and 
reached the following decision: “the current norm is maintained which binds 
Eastern priests, who are in pastoral service to the faithful in the diaspora, to 
the obligation of celibacy, as are Latin priests — foreseeing in specific and 
exceptional cases the possibility of a dispensation from it reserved to the 


Cum data fuerit, art. 12: “Sacerdotes ritus graeco-rutheni, qui in Stuatus Foederatos Amer- 
icae Septentrionalis proficisci et commorari cupiunt, debent esse caelibes.” CCO, Decree 
Cum data fuerit, 1 March 1929, in AAS, 21 (1929), 152-159. 

Qua sollerti, no. 6: “Ad sacrum ministerium exercendum in praefatis regionibus [that is in 
North and South America, Canada, and Australia] non admittantur sacerdotes uxorem 
habentes, sed solum sacerdotes caelibes, aut vidui.” CCO, Decree Qua sollerti, 23 Decem- 
ber 1929, in AAS, 22 (1930), 99-105. 

Graeci-Rutheni, art. 12: “Non nisi qui se caelibatum perpetuo servaturos coram Ordinario 
promiserint, in seminarium admittere licebit, et non nisi caelibes ad sacros ordines promov- 
eri poterunt.” CCO, Decree Graeci-Rutheni, 24 May 1930, in AAS, 22 (1930), 346-354. 

7 Cf. V. PospisHIL, “Compulsory Celibacy for the Eastern Catholics in the Americas,” in 
Diakonia, 11 (1976), 133-156; 259-280. 
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Holy See.” This was approved by the Holy Father Benedict XVI. It should 
be noted that, even in the West in recent times with the motu proprio Angli- 
canorum coetibus, although not pertaining to the Eastern clergy, a discipline 
was adopted that is attentive to the concrete situation of presbyters and their 
families coming into the Catholic communion. 


B) Provisions Approved by the Holy Father 


The plenary session of the Congregation for the Eastern Churches, held 
19-22 November 2013 at the Apostolic Palace, treated the question fully and 
subsequently presented to the Holy Father the request to grant to the 
respective ecclesiastical authorities the faculty to allow the pastoral service 
of married Eastern clergy also outside the traditional Eastern territories. The 
Holy Father, in an audience on 23 December 2013 with the Prefect of the 
Congregation for Eastern Churches, Cardinal Leonardo Sandri, approved the 
request contrariis quibuslibet minime obstantibus, as follows: 


— in the Eastern administrative circumscriptions (metropolia, eparch- 
ies, exarchies) established outside the traditional territories, the fac- 
ulty is conferred on the Eastern hierarchs, who exercise it according 
to the traditions of their respective Churches, to ordain married East- 
ern candidates from the respective circumscription with the obliga- 
tion of previously informing, in writing, the Latin bishop of the 
candidate’s residence in order to get his opinion and any useful 
information; 


— in the ordinariates for the Eastern faithful who lack their own hierarch, 
the faculty is conferred on the ordinaries who exercise it in concrete 
cases, informing the respective episcopal conference and this dicast- 
ery; 

— in territories where the Eastern faithful lack a specific administrative 
structure and are entrusted to the care of the Latin bishops of the place, 
the faculty will continue to be reserved to the Congregation for the 
Eastern Churches, which will exercise it in concrete and exceptional 
cases after having heard the opinion of the respective episcopal con- 
ferences. 


Given at the Seat of the Congregation for the Eastern Churches, 14 June 
2014. 


Leonardo Cardinal SANDRI 
Prefect 
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PRÉCEPTES PONTIFICAUX RELATIFS AU CLERGÉ ORIENTAL 
MARIÉ 


Traduction francaise 


CONGRÉGATION POUR LES ÉGLISES ORIENTALES, Préceptes pontificaux relatifs 
au clergé oriental marié, 14 juin 2014, dans AAS, 106 (2014), 496-499 ; 
traduction par Pierre BELLEMARE, Faculté de droit canonique, Université 
Saint-Paul, Ottawa. 


A) Note préliminaire 


Le c. 758 $3/CCEO stipule que : « En ce qui a trait à l’admission 
d’hommes mariés dans les ordres sacrés, on doit s’en tenir soit aux disposi- 
tions du droit particulier de leur propre Église sui iuris ou aux normes par- 
ticulières définies par le Siège apostolique ». On s’entend sur le fait que 
chaque Église sui iuris peut décider de l’admission d’hommes aux ordres 
sacrés. À l‘heure actuelle, toutes les Églises orientales catholiques, à l’ex- 
ception des Églises syro-malabare et syro-malankare, peuvent admettre des 
hommes mariés au diaconat et au presbytérat. Et pourtant le canon prévoit 
que le Siège Apostolique peut édicter des normes particulières à ce sujet. 


Le Saint Père Benoit XVI, dans son Exhortation apostolique post-syno- 
dale Ecclesia in Medio Oriente du 14 septembre 2012, après avoir affirmé 
que « le célibat sacerdotal est un don inestimable de Dieu à son Église, qu'il 
convient d’accueillir avec reconnaissance, aussi bien en Orient qu’en Occi- 
dent, car il représente un signe prophétique toujours actuel, »! rappelait que 
« le ministère des prêtres mariés constitue une composante ancienne des 
traditions orientales »? et il les encourageait, en soulignant le fait que « avec 
leurs familles, ils sont appelés à la sainteté dans le fidèle exercice de leur 
ministère et dans leurs conditions de vie parfois difficiles »*. 


Le problème des prêtres orientaux mariés en dehors de leurs territoires 
traditionnels remonte aux dernières décennies du 19" siècle, et plus 
particulièrement à compter de 1880, quand des milliers de catholiques 
ruthènes ont émigré des régions sub-carpathiques ainsi que de l’Ukraine 
occidentale, vers les États-Unis d'Amérique. La présence des ministres 


1 N.48. 
2 Ibid. 
3 Ibid. 
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mariés de ces nouvelles populations émigrantes a alors provoqué alors les 
protestations des évéques latins locaux, selon qui cette présence avait 
donné lieu à un gravissimum scandalum chez leurs ouailles. C’est ce qui 
devait amener la Sacrée Congrégation pour la Propagation de la foi, dans 
son décret du 1° octobre 1890, à interdire au clergé ruthène marié de 
résider aux États-Unis. 


En 1913, le Saint Siège décrétait qu’au Canada seuls des hommes céliba- 
taires pouvaient être ordonné prêtres. Dans les années 1929-1930, ce que l’on 
appelait alors la Congrégation pour l’Église orientale (CÉO) promulguaient 
trois décrets interdisant l’exercice du ministère aux prêtres orientaux mariés 
vivant dans certaines régions : 


1) le Décret Cum data fuerit du 1°" mars 1929, qui interdisait l’exercice 
du ministère au clergé ruthène marié, et ce dans le contexte de l’émi- 
gration ruthène vers les États-Unis ;* 


2) le Décret Qua sollerti du 23 décembre 1929, qui étendait l’interdic- 
tion du ministère à l’ensemble du clergé oriental marié émigré dans 
les deux Amériques, au Canada et en Australie ;* 


3) le Décret Graeci-Rutheni du 24 mai 1930, qui stipulait que seuls des 
hommes célibataires peuvent être admis dans un séminaire et élevés 
aux ordres sacrés.f 


On estime à quelque 200 000 le nombre de fidèles ruthènes qui, faute de 
pasteurs de leur propre rite, se sont convertis à l’orthodoxie.” 7 Par la suite, 
la norme susmentionnée a été étendue à d’autres territoires que l’on ne peut 
considérer comme des ‘régions orientales’ : on n’a accordé d’exceptions 
qu'après avoir consulté la Conférence des évêques concernée et avoir recu 
l’autorisation du Saint Siège. 


Comme le problème continuait de se poser, la Congrégation pour les 
Églises Orientales a approché la Congrégation pour la Doctrine de la Foi. 


Cum data fuerit, art. 12 : “Sacerdotes ritus graeco-rutheni, qui in Stuatus Foederatos Amer- 
icae Septentrionalis proficisci et commorari cupiunt, debent esse caelibes.” CÉO, Décret 
Cum data fuerit, 1 mars 1929, dans AAS, 21 (1929), 152-159. 

Qua sollerti, n. 6 : “Ad sacrum ministerium exercendum in praefatis regionibus [soit en 
Amérique du Nord, en Amérique du Sud, au Canada et en Australie] non admittantur sacer- 
dotes uxorem habentes, sed solum sacerdotes caelibes, aut vidui.” CÉO, Décret Qua sollerti, 
23 décembre 1929, dans AAS, 22 (1930), 99-105. 

Graeci-Rutheni, art. 12 : “Non nisi qui se caelibatum perpetuo servaturos coram Ordinario 
promiserint, in seminarium admittere licebit, et non nisi caelibes ad sacros ordines promov- 
eri poterunt.” CÉO, Décret Graeci-Rutheni, 24 mai 1930, dans AAS, 22 (1930), 346-354. 

7 Cf. V. PospisHIL, “Compulsory Celibacy for the Eastern Catholics in the Americas,” dans 
Diakonia, 11 (1976), 133-156 ; 259-280. 
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Celle-ci, en date du 20 février 2008 dans sa Séance ordinaire, reprenait 
l’ensemble de la question pour en venir à la décision suivante : « on main- 
tient la forme en vigueur — laquelle lie les prétres orientaux en service pas- 
toral auprès des fidèles de la diaspora à l’obligation du célibat, et ce de la 
même façon que les prêtres latins-admettant toutefois, dans des cas concrets 
et exceptionnels, la possibilité d’une dispense de cette obligation, réservée 
au Saint Siège ». Le Saint Père Benoit XVI a approuvé ce qui précède. 


On note en Occident la promulgation récente du motu proprio Angli- 
canorum coetibus. Bien qu'il n’y soit pas question du clergé oriental, on 
y a adopté une discipline adaptée à la situation concrète de prêtres angli- 
cans et des membres de leur famille qui ont embrassé la communion 
catholique. 


B) Dispositions approuvées par le Saint Père 


La Séance plénière de la Congrégation pour les Églises Orientales, qui 
s’est tenue du 19 au 22 novembre 2013 au Palais Apostolique, a examiné la 
question en détail pour ensuite présenter au Saint Père une demande. On lui 
demandait d’accorder à leurs autorités ecclésiastiques respectives la faculté 
de permettre le service pastoral au clergé oriental marié, et ce même en 
dehors de leurs territoires orientaux traditionnels. 


Le Saint Père, lors de l’audience qu'il accordait au Préfet de la Congré- 
gation pour les Églises Orientales, le card. Leonardo Sandri, le 23 décembre 
2013, a approuvé la demande, contrariis quibuslibet minime obstantibus, 
avec la modalité suivante : 


— dans les circonscriptions administratives orientales (Métropoles, Épar- 
chies, Exarchats) établies en dehors des territoires traditionnels, la 
faculté est conférée aux hiérarques orientaux, qui l’exerceront selon les 
traditions de leurs Églises, d’ordonner les candidats orientaux mariés 
provenant de leur circonscription respective, avec l’obligation d’en 
informer au préalable et par écrit l’évêque latin du lieu de résidence du 
candidat, de qui l’on peut obtenir une opinion et toute information 
utile ; 

— dans les ordinariats pour des fidèles orientaux auxquels manque une 
hiérarchie propre, cette faculté sera confiée aux ordinaires, qui l’exer- 
ceront en veillant à tenir informés des cas concrets leur Conférence des 
évêques et ce dicastère ; 


— dans les territoires où les fidèles orientaux ne disposent pas d’une 
structure administrative spécifique et qui sont donc confiés aux soins 


Au Si 
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des Évéques latins du lieu, cette faculté continuera à être réservée à la 
Congrégation pour les Églises orientales, qui l’exercera dans des cas 
concrets et exceptionnels, après s’être enquis de l’opinion des confé- 
rences des évêques intéressées. 


ège de la Congrégation pour les Églises Orientales, 14 juin 2014 


Leonardo Card. SANDRI 


Préfet 
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CHARISME FONDATEUR 


MARTA BALOG, CB* 


RÉSUMÉ — L'expression « charisme fondateur » est apparue récemment 
durant la période postconciliaire. Elle a diverses significations et l’on peut faci- 
lement repérer la confusion existant encore entre les différents concepts de 
charisme : charisme du fondateur, charisme fondateur, charisme d’un institut 
de vie consacrée, ou charisme d’un mouvement ecclésial. Le charisme du fon- 
dateur est le contenu de l’expérience d’une intervention divine vécue par le 
fondateur même, les particularités de sa spiritualité. Le charisme fondateur, en 
l’état actuel des choses, est un concept complexe, mais nous pouvons en définir 
les éléments constitutifs : éléments christologiques et pneumatiques, éléments 
spirituels, « axe de mission », dynamique et innovation, éléments ecclésiaux. 
Il est souvent difficile de définir le charisme fondateur, mais les catégories du 
canon 578, où se trouve introduite la notion de patrimoine spirituel, peuvent 
servir de critères permettant de déterminer plus facilement l’originalité et 
l'identité d’un institut. 


SUMMARY — The term “founding charism” has appeared recently during 
the post-conciliar period. It has various meanings and one can easily note the 
confusion which still exists among the different concepts of charism : the 
charism of the founder, the founding charism, the charism of an institute of 
consecrated life, or the charism of an ecclesial movement. The charism of the 
founder is the content of the experience of a divine intervention experienced 
by the founder himself or herself, the specific aspects of his or her spirituality. 
The founding charism, in the present state of affairs, is a complex concept, but 
we can define its constitutive elements: the Christological and pneumatic ele- 
ment, the spiritual elements, the “axis of mission,” the dynamic and the inno- 
vation, the ecclesial elements. It is often difficult to define the founding cha- 
rism, but the categories of canon 578, where one finds introduced the notion 
of spiritual patrimony, can serve as criteria permitting the easier determination 
of the originality and identify of an institute. 


ES 


Sœur Marta Balog est membre de la Communauté des Béatitudes. Elle a fait sa formation 
théologique et sa licence en droit canonique à l’Université Catholique Petro Pázmány, Hon- 
grie. Elle a fait son doctorat en droit canonique à Rome, à l’Université pontificale Saint- 
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Introduction 


« Charisme fondateur » est une expression récente, apparue dans la 
période postconciliaire. Ses significations sont très diverses, pouvant aller du 
concept de don divin accordé pour le bien de l’Église à une qualification 
positive attribuée à une personne ou un institut. Ces dernières décennies, 
gràce aux publications du Magistère, de canonistes ou de théologiens, l’ex- 
pression est devenue de plus en plus technique. On peut toutefois facilement 
repérer les confusions qui demeurent entre les concepts de charisme, de cha- 
risme fondateur, de charisme du fondateur, de charisme d’un institut de vie 
consacrée ou de charisme d’un mouvement ecclésial. 


L’expression « charisme » se trouve dans les Saintes Écritures. Dans l’Ancien 
Testament, elle s’appliquait aux prophètes et aux rois qui vivaient leur fonction 
comme un don de Dieu et se sentaient appelés à agir en son nom pour le bien du 
Peuple de Dieu. Dans le Nouveau Testament, on peut distinguer deux grands axes 
d’interprétation. Le premier a trait aux phénomènes extraordinaires, aux signes 
visibles d’une intervention divine ; le second concerne un don divin accordé à une 
personne ou lié à une fonction ordonnée à l’édification du Corps du Christ. Les 
bases de la théologie du charisme sont développées dans les lettres pauliniennes, 
plus particulièrement dans celles aux Corinthiens, aux Romains et aux Ephésiens. 
Les charismes sont des manifestations de l’Esprit données en vue du bien com- 
mun! ; ce sont des dons divins particuliers?. Il existe une hiérarchie des charismes 
en vue de l’utilité commune. Au sommet se trouve la charité? qui, avec les autres 
dons spirituels, aide à l’édification de l’assemblée*, au discernement des esprits et 
au sain fonctionnement hiérarchique“, ainsi qu’à vivre l’état de célibat ou de 
mariage®. La deuxième Lettre à Timothée complète la notion en expliquant que 
les dons de Dieu liés à un ministère peuvent être ravivés par l’imposition des 
mains’. Un ministère reçu de cette manière porte des dons particuliers et durables 
liés à une mission, à l’inverse des charismes occasionnels présentés dans 1 Cor 


Cf. 1 Cor 12,7. 

Cf. 1 Cor 7, 7. 

Cf. 1 Cor 13, 13. 

Les charismes personnels en vue de l’édification du corps ecclésial sont : la sagesse, la science, 
la foi, le don de guérison, la puissance d’opérer des miracles, la prophétie, le discernement des 
esprits, la glossolalie, l'interprétation des langues (cf. 1 Cor 12, 8-10 et 28-30). 

La hiérarchie est un don de Dieu ; elle est établie par Lui : les apôtres (cf. 1 Cor 12, 28 ; Eph 4, 
11), les prophètes (cf. 1 Cor 12, 28 ; Rom 12, 6 ; Eph 4, 11), les docteurs (cf. 1 Cor 12, 28 ; 
Rom 12,7 ; Eph 4, 11), les évangélistes, les pasteurs (cf. Eph 4, 11) ; et ministères d’assistance 
(cf. 1 Cor 12, 28 ; Rom 12, 7) et de gouvernement (cf. 1 Cor 12, 28 ; Rom 12, 8). 

5: CF. 1 Cor 7,7, 

7 Cf.2 Tim 1, 6. 
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12, 8-10. Selon le concept paulinien, le charisme est un don venant de Dieu, mais 
il est nécessaire de le discerner. Les critères de discernement sont très concrets : 
il faut qu'il soit ordonné à l’édification du corps ecclésial*, à la conversion, au 
service (fonctionnement hiérarchique) et au bien commun. 


1 — Charisme du fondateur 


Dans l’exhortation apostolique Evangelica testificatio’, le pape Paul VI a indi- 
qué le contour spirituel et ecclésial de l’expression « charisme des fondateurs ». 
Par les fondateurs Dieu suscite de nouveaux charismes ; c’est un fruit du 
Saint-Esprit ordonné au bien de l’Église. Les pères du Concile!® ainsi que l’Ex- 
hortation apostolique!! mettent l’accent sur le fait que les religieux et religieuses 
devront rester fidèles à la spiritualité de leur fondateur, à son intention évangé- 
lique, à son exemple de sainteté, tout en se renouvelant et en s’adaptant au monde. 


Pour que les instituts religieux puissent renouveler et adapter leur spiritua- 
lité, il faut faire la distinction entre charisme du fondateur et charisme d’un 
institut. Selon le jésuite Olphe-Galliard, le charisme du fondateur est une grâce 
qui n’est pas transitoire mais qui dure et qui se distingue de la spiritualité ou 
de la grâce vécue par les membres de l’institut. De ce fait, il reçoit une recon- 
naissance ecclésiastique !?. On peut distinguer la grâce reçue pour la sanctifi- 
cation de la personne, le don par lequel le fondateur a fait une expérience très 
profonde de l’évangile et le charisme qui va être accueilli et vécu par les dis- 
ciples dans un contexte ecclésial!5. Par conséquent, le concept de charisme 
induit une forme de vie qui s’inspire de cette intuition du fondateur et que les 
disciples vont vivre. En même temps, on peut trouver différents types de 
fondateurs : des fondateurs charismatiques ayant l’intention de fonder un 
nouvel institut, des personnalités charismatiques qui vivent une intuition 
originelle mais sans aboutir à une fondation!* et des fondateurs qui, par une 
nouvelle fondation, souhaitent répondre aux besoins d’un diocèse ou de la 


8 Cf. 1 Cor 12, 12-30. 

2 PAUL VI, Exhortation apostolique Evangelica testificatio, 29 avril 1971, dans AAS, 64 
(1972), 97-176 [=ET]. 

CONCILE VATICAN II, Décret sur la rénovation et l’adaptation de la vie religieuse Perfectae 
caritatis, 28 octobre 1965, dans AAS, 58 (1966), 601-712, n. 2 [=PC]. 

1 ET,n. 11. 

Cf. M. OLPHE-GALLIARD, « Le charisme des fondateurs religieux », dans Vie consacrée, 39 
(1967), 338-352. 

Cf. G. LAFONT, « L’Esprit Saint et le droit dans l’institution religieuse », dans La Vie spiri- 
tuelle, 82 (1967), 473-501. 

Par exemple Charles de Foucauld. 
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société!5, Il est louable de fonder une congrégation pour une nécessité précise, 
mais dans ce cas les membres sont susceptibles de vivre difficilement les 
démarches en vue d’un renouvellement, d’une adaptation de leur charisme. 


La recherche historique montre que les charismes du fondateur sont liés à 
sa personnalité, à la grâce propre qu'il a reçue, tandis que le charisme de l’ins- 
titut doit se développer, doit être interprété et s’adapter aux nouvelles circons- 
tances. Dans la vie de plusieurs grands fondateurs, on peut trouver des grâces 
extraordinaires et des miracles (par exemple de guérison) qui n’ont pas été 
vécus par l’ensemble des membres ni transmis à l’institut. La grâce du fonda- 
teur est complexe. On peut trouver des grâces personnelles, des grâces qui 
deviennent une expérience originelle avec ses disciples et qui donnent nais- 
sance à un nouvel institut et des grâces qui peuvent se recevoir après la fon- 
dation et se traduire et s’incarner par la suite dans une activité, un apostolat ou 
simplement par l’épanouissement de la grâce propre. Le fondateur exerce une 
maternité/paternité spirituel(le) envers les membres ; il est maître et modèle de 
sainteté. Pour vivre paisiblement le charisme fondateur, il est nécessaire que 
les membres puissent prendre la distance nécessaire pour distinguer le cha- 
risme du fondateur du charisme de l’institut. Existe toujours la tentation de 
copier le fondateur, sa spiritualité, sa forme de vie, ce qui pourrait être inter- 
prété comme un signe de fidélité mais qui en réalité est plutôt un signe de 
méconnaissance de la dimension prophétique du charisme fondateur. 


L'expérience spirituelle du fondateur ne peut pas être la spiritualité ou le 
charisme fondateur. Un fondateur vit intensément sa vocation dans une situa- 
tion historique déterminée. Il se laisse guider par l’Esprit, il reçoit une nou- 
velle lumière sur le vécu de l'Évangile ou sur un passage de l'Évangile, 
il expérimente que, par l'Évangile, c’est Dieu qui communique!® avec lui. 
Cette expérience complexe, il est poussé à la partager, à la transmettre. Par 
son charisme, il est capable de lire les signes des temps, ce qui donne une 
couleur spécifique au charisme fondateur!?. 


Pour retrouver le charisme fondateur, il faut faire une étude scientifique 
des composantes de la spiritualité propre du fondateur, de son type de sen- 
sibilité spirituelle, du contexte historique qui fut le sien, de son histoire, de 
son caractère psychologique, de sa sensibilité et de ses faiblesses humaines. 


Par exemple les évêques qui fondent des congrégations pour accomplir une activité précise 
dans leur diocèse. 

16 F, CIARDI, 11 Vangelo, il carisma e la regola, Rome, 2012 [=CrARpI, Il Vangelo, il carisma 
e la regola]. 

Par exemple l’Ordre des Trinitaires a été fondé en 1194 pour racheter les chrétiens prison- 
niers, mais aujourd’hui il s’engage dans le service des esclaves des temps modernes (drogue, 
prostitution, travaux-forcés, esclavages modernes). 
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Pour résumer, le charisme du fondateur contient l’expérience d’une inter- 
vention divine dans la vie de celui-ci, les particularités de sa spiritualité qui 
lui ont servi de balise, une nouvelle compréhension de l'Évangile, une intui- 
tion et un engagement à fonder une nouvelle institution, une maternité/pater- 
nité spirituel(le) vécu(e) par lui-même à l’égard des premiers disciples. 
En même temps, les fondateurs ne sont pas seulement des êtres charisma- 
tiques et spirituels mais ce sont des hommes de leur époque avec leur histoire 
humaine, leur caractère, leur sensibilité, leurs blessures, tout ceci devant être 
étudié par leurs disciples, avec respect mais en vérité, pour mieux com- 
prendre le charisme fondateur. 


2 — Charisme fondateur 


Les instituts religieux évoquent souvent leur charisme fondateur sans 
connaître les contours de cette expression. L'expression est apparue dans 
le langage ecclésial postconciliaire. Son interprétation reste encore floue. 
C’est le pape Paul VI qui l’a employée pour la première fois mais le noyau 
du concept est apparu dans le texte conciliaire. Le Décret sur la rénovation 
et l’adaptation de la vie religieuse a affirmé que « la rénovation adaptée à 
la vie religieuse comprend à la fois le retour aux sources de toute vie chré- 
tienne ainsi qu’à l’inspiration originelle des instituts et, d’autre part, la 
correspondance de ceux-ci aux conditions nouvelles d’existence »!*. Selon 
cette interprétation, le charisme fondateur comporte deux caractéristiques : 
l'inspiration originelle et la capacité de s’adapter aux conditions nouvelles. 


Cette notion est appliquée aux instituts religieux!” mais on remarque 
qu’elle est aussi utilisée par les nouveaux mouvements ecclésiaux ou nou- 
velles associations laïques. Ceux-ci définissent leur identité spirituelle et 
pastorale? à partir de leur charisme sans pour autant avoir rempli toutes les 
exigences liées au charisme fondateur, au sens religieux du terme. Evidem- 
ment, cela n’enlève rien à leur beauté et à leur originalité. 


1 PC;n.:2; 

19 Th. GRZESZCZYK, Il carisma della vita religiosa dono dello Spirito alla Chiesa per il mondo, 
Milan, 1981 ; M. OLPHE-GALLIARD, « Le charisme fondateur religieux », dans Vie consa- 
crée 39 (1967), 338-552. 

E. CORRECCO, « Profili istituzionali di movimenti nella Chiesa », dans Movimenti nella 
Chiesa negli anni’80. Atti del I convegno internazionale, Milan, 1982, 203-234 ; H. U. von 
BALTHASAR, « Riflessioni per un lavoro sui movimenti laicali nella Chiesa », dans ISTITUTO 
PER LA TRASIZIONE ISTRA (dir.), Laici e la missione della Chiesa, Milan, 1987, 85-106 ; 
L. GEROSA, « Carismi e movimenti nella Chiesa oggi. Riflessioni canonistiche alla chiusura 
del Sinodo dei Vescovi sui Laici », dans /us canonicum, 28 (1988), 665-680. 
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Le charisme fondateur, en l’état actuel des choses, est un concept com- 
plexe, mais différentes approches et interprétations peuvent nous aider à 
donner un contenu au concept et à le nuancer. 


Le charisme fondateur d’un institut se compose des éléments suivants : 
1 — Eléments christologiques et pneumatiques 

2 — Eléments spirituels 

3 — « Axe de mission » 

4 — Dynamique et innovation 


5 — Eléments ecclésiaux 


2.1 - Éléments christologiques?! et pneumatiques?? 


Un charisme fondateur est une inspiration particulière de l’Esprit Saint, une 
action directe de Dieu, une nouvelle compréhension/lumière reçue par le fon- 
dateur sur l'Évangile ou sur un passage de l’Évangile qui interpelle et qui attire 
d’autres personnes autour du fondateur”. C’est une expérience de l’Esprit 
transmise aux « disciples » par lesquels s’incarne l’expérience fondatrice. 
Cette génération vit comme une évidence un modèle de vie évangélique et, en 
le vivant, petit à petit, elle arrive à le comprendre, à l’interpréter et à le trans- 
mettre. L’ Esprit augmente un désir profond, inexplicable et bouleversant de se 
donner totalement au Christ, de se laisser configurer à Lui. Le charisme fon- 
dateur peut se comprendre comme une nouvelle sequela Christi. 


2.2 — Éléments spirituels? 


Cette expérience originelle assimile différents aspects de l’héritage spiri- 
tuel de l’Église, des grandes écoles de spiritualité. La spiritualité peut com- 


2! F, CIARDI, I fondatori uomini dello Spritio. Per una teologia del carisma di fondatore, Rome, 
1982 ; S. GONZALEZ SILVA, « Carisma de los fundatores, Una experiencia del Spiritu », dans 
Claretianas, (1992), 297-332 ; J.M.-R. TILLARD, « Le dynamisme des fondations », dans 
Vocation, 295 (1981), 18-33. 

Cf. CIARDI, Il Vangelo, il carisma e la regola. 

Cf. F. CIARDI, / fondatori uomini dello Spritio. Per una teologia del carisma di fondatore, 
Rome, 1982, J. FAMRÉE, Le charisme de fondateur, Rome, 1966 ; M. MIDALI, « Tipi di 
approccio a don Bosco fondatore. Rilievi valutativi alla luce della riflessione contempo- 
ranea », dans Don Bosco fondatore della Famiglia salesiana. Atti del simposio. Roma-Sale- 
sianum, 22-26 gennaio 1989, E.S.D, Roma 1989, 28-80. 

4 J. FAMRÉE, Le charisme de fondateur, Rome, 1966. 


w 
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porter des éléments nouveaux” mais souvent la nouveauté consiste dans une 
articulation originale des différents aspects de la spiritualité universelle don- 
nant une nouvelle couleur à la piété, aux liturgies, aux activités pastorales. 
Cette spiritualité donne une nouvelle tonalité aux relations fraternelles. Les 
membres expérimentent qu’une nouvelle forme de fraternité, un nouveau 
modèle de vie, se construit parmi eux. 


2.3 — « Axe de mission »?6 


Cette inspiration fondatrice donne une mission au fondateur et aux 
membres. Par cette approche, même la vie contemplative est une mission. 
La mission influence et peut même définir la forme de vie de l’institut, le 
projet de vie. Un charisme fondateur est une vocation pour la mission dans 
l’Église, une expérience à vivre, par lesquelles s’accomplit la mission de 
l'institut. Le charisme, dans son aspect « mission », ouvre la personne et la 
communauté aux autres : il a une dimension personnelle et communautaire. 
Par conséquent, l’accomplissement de la mission épanouit la personne et 
développe, agrandit l’institut. Le charisme fondateur, par un regard de foi, 
donne une interprétation des signes et ainsi il devient prophétique. Certains 
auteurs disent que le charisme fondateur n’est rien d’autre que la mission de 
l’institut (à titre d’exemples : Ochoa, Labonté). 


2.4 — Dynamique et innovation 


Le charisme fondateur « se révèle comme une ‘expérience de l’Esprit’, 
transmise à leurs disciples, pour être vécue par ceux-ci, gardée, approfondie, 
développée constamment en harmonie avec le Corps du Christ en croissance 
perpétuelle » (MR 11b)?’. Un charisme fondateur doit avoir une capacité de 
développement, d’adaptation aux différents contextes historiques, culturels, 
ecclésiaux. Cette adaptation est un critère de discernement de son authenti- 
cité. Pour que le charisme ait cette capacité d’adaptation, il est nécessaire 
de développer la juste autonomie des membres par rapport au fondateur. 


Par exemple chez les Franciscains, les Jésuites, les Carmes déchaux, etc. 

26 G. LIBERO, Carisma e diritto nella Chiesa, Milano, 1989, 79-90. X. OCHOA, « Modus deter- 
minandi patrimonium constitutionale cuiusvis instituti perfectionis proprium », dans Com- 
mentarium pro religiosis, 46 (1967), 337-350 ; L. LABONTÉ, « Charisme du fondateur et 
“souci primordial” d’un institut » dans CONFÉRENCE RELIGIEUSE CANADIENNE, L’esprit des 
fondateurs et notre renouveau religieux, Ottawa, 1976, 373-398. 

27 SACRA CONGREGATIO PRO RELIGIOSIS ET INSTITUTIS SAECULARIBUS et SACRAE CONGREGATIO 

PRO EPISCOPIS, Mutuae relationes, 14 mai 1978, dans AAS, 70 (1978), 473-506, n. 11 [=MR]. 
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Les membres ne sont pas les imitateurs du fondateur ou de sa forme de piété, 
de sa spiritualité, mais, par le charisme fondateur, ils ont une « connexion » 
particulière avec l’Esprit Saint. 


C’est par l’Esprit que les nouvelles générations seront capables de retour- 
ner aux origines et en même temps de s’adapter aux nouvelles circonstances. 
La garantie de la transmission d’un charisme fondateur est que les personnes 
puissent s’interroger, faire une relecture de leur passé, trouver les bons points 
de discernement et surtout qu’elles soient capables d’une réflexion et d’un 
dialogue autonome par rapport au fondateur. 


L'adaptation et la capacité de prendre une nouvelle orientation sont des 
signes de la vitalité, de la dynamique d’un charisme fondateur, car sans cette 
attitude l’institut est condamné à disparaître. 


2.5 — Éléments ecclésiaux”® 


« Le caractère charismatique propre de tout Institut exige, du fondateur 
comme de ses disciples, une vérification continuelle de la fidélité au Sei- 
gneur, de la docilité à son Esprit, de l’attention intelligente aux circonstances 
et aux signes des temps, de la volonté d’insertion dans l’Église, de la dispo- 
sition de subordination à la Hiérarchie »?. Avant tout, l’Église demande que 
les membres soient fidèles à leur charisme fondateur et qu’ils le développent 
pour le bien de l’Église. Ce dialogue avec l'instance ecclésiale est incontour- 
nable. Grâce à lui, un charisme fondateur pourra être mieux compris par les 
membres. Un charisme est donné pour le bien commun. Il est par conséquent 
existentiel pour les instituts et nouvelles fondations de bien discerner ce 
charisme. Le chemin de la reconnaissance officielle aide les membres à avoir 
une autonomie suffisante par rapport au fondateur pour éviter les dérives ; 
en même temps, cela les encourage à clarifier les éléments constitutifs du 
charisme fondateur. Par ce travail, les membres qui ont vécu « l’expérience 
fondatrice » découvrent quelle est la place de leur institut dans le Corps du 
Christ et rendent un grand service aux générations suivantes pour faciliter 
l'intégration, la transmission et l’adaptation du charisme fondateur. 


L'usage très généralisant de la notion de charisme nécessite une meilleur 
précision et régulation, justement pour éviter qu’il devienne superficiel ou 
qu'il reçoive une signification banale*’. Ce travail aidera à définir mieux en 
mieux le concept de charisme du fondateur et de charisme fondateur. 


28 Cf. MR, nn. 11-12 ; 14. 
22 MR, n. 12. 
30 Cf. G. Rocca, Il carisma del fondatore, Ancora, 1998, 114. 
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Le charisme est un don gratuit de Dieu pour une personne ; le charisme 
fondateur est une autre forme de don de Dieu fait à un groupe. Toutefois, ces 
deux dons sont ordonnés au bien de l’Église. Les hommes sont des serviteurs 
inutiles de ces dons qui ne leur appartiennent pas mais ils sont des serviteurs 
indispensables pour accomplir la mission de l’Église. 


3 — Patrimoine spirituel 


La nécessité de définir l’identité et la mission d’un institut et les flous 
existant autour du charisme fondateur ont développé une autre notion. Il est 
souvent difficile de définir le charisme fondateur, mais la notion de patri- 
moine spirituel peut donner des critères par lesquels il est plus facile de 
définir l’originalité et l’identité d’un institut. Le concept de patrimoine spi- 
rituel s’inspire du canon 573 du Code de droit canonique de 1983 et d’une 
notion de Perfectae caritatis. Les catégories du canon donnent davantage de 
points de repère pour le discernement et l’identification d’un institut ou 
d’une nouvelle fondation. 


Le patrimoine spirituel d’un institut englobe plusieurs éléments de la vie 
d’un institut (can. 578) : le charisme fondateur ; la pensée du fondateur ou 
des fondateurs, leur projet ; « l’inspiration originelle »*! ; la nature, l’esprit, 
le caractère de l’institut®? ; ses saines traditions (tout ce qui est viable dans 
la durée et dans différents contextes culturels et ecclésiaux) ; toutes choses 
qui constituent le patrimoine de l'institut ; les grâces divines (charismes 
communautaires) qui dans le temps sont vécues par plusieurs membres et par 
lesquelles l’institut développe une ou plusieurs de ses œuvres. 


Conclusion 


Lorsqu'un institut de vie consacrée (ou une nouvelle fondation) souhaite 
définir son charisme fondateur, il doit faire une réflexion très approfondie 
sur son identité spirituelle et sa finalité. Certains instituts veillent à définir 
plutôt leur patrimoine spirituel. La raison en est que le charisme fondateur 


31 PC, n. 2. 

32 Cf. M. BALOG, Développement de la signification théologico-canonique du canon 605 à 
l’aide des principes des canons 17 et 19 du CIC 1983, Budapest, 2013, 28-30 ; V. Mosca, 
« Il carisma negli istituti religiosi », dans La vita consacrata nella Chiesa, Milan, 2006, 
195-205. 
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est une notion très restreinte par rapport à leur expérience et à leur identité 
spirituelle, aussi leur est-il difficile de les réduire à une ou deux expressions. 
À Vheure actuelle, les publications qui souhaitent définir la notion de cha- 
risme fondateur contiennent des éléments convergents mais aussi divergents. 
De ce fait, les nouvelles fondations tâtonnent souvent dans la définition de 
leur charisme. Les publications sont donc très utiles pour faire avancer la 
réflexion dans ce domaine et donner des critères pour aider les instituts à 
définir leur charisme fondateur et les instances ecclésiales dans leur rôle 
d’encouragement, d'accompagnement et de discernement. 
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THE SINGULAR ADMINISTRATIVE ACT IN 
CANON LAW 


WILLIAM L. DANIEL 


SUMMARY — The singular administrative act is the most commonly used 
juridical instrument in the administrative activity of the Church, and yet its 
diverse expressions are frequently obscured, even by administrative author- 
ities and those who advise them. Knowing that one is placing a singular 
administrative act and being able to identify its character are necessary ele- 
ments of the good governance of the Church, since they ensure a just manner 
of placing such an act and eliminate doubts about the consequences of the 
act for its recipients. This study examines in depth the notion of the singular 
administrative act in canon law. After bringing some disputed questions to 
the foreground and proposing a definition, the A. classifies a great number 
of the singular administrative acts mentioned in the general legislation. And 
he suggests a fourfold schema for distinguishing this juridical institute: the 
decision, the precept, the provision, and the rescript. 


RÉSUMÉ — L'acte adminsitratif singulier est l’outil juridique le plus com- 
munément utilisé dans la conduite des activités administratives de l’Église. Et 
pourtant les diverses expressions qu'il revêt sont souvent obscures et ce même 
aux yeux des autorités administratives et de leurs conseillers. Le fait de savoir 
que l’on est en train de poser un acte administratif singulier et celui d’être en 
mesure d’en identifier le caractère constituent des éléments essentiels d’un bon 
gouvernement de l’Église, parce qu’ils garantissent une façon juste de poser un 
tel acte en plus de dissiper des doutes éventuels quant aux conséquences de 
l’acte en question pour son récipiendaire. La présente étude examine en pro- 
fondeur la notion même d’acte administratif singulier telle qu’elle a cours en 
droit canonique. Après avoir fait ressortir quelques questions disputes et avoir 
proposé une définition, l’A. procède à la classification d’un grand nombre 
d’actes administratifs singuliers mentionnés dans la législation générale. Et il 
suggère l’adoption d’un schéma quadripartite qui permettrait de distinguer cet 
institut juridique : la décision, le précepte, la disposition, et le rescrit. 


Assistant Professor, School of Canon Law, The Catholic University of America, Washing- 
ton, D.C. (U.S.A.). 
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Introduction 


An ordinary and essential component of the daily pastoral care of the particu- 
lar Church and other ecclesiastical circumscriptions is juridical administrative 
activity. This activity has various expressions. It may take the form of norms 
(e.g., “policies” or “guidelines”) issued by administrative authorities or 
canonical contracts entered between them and extern authorities, such as 
between a bishop and a religious superior to whose subjects the former is 
entrusting the care of a parish. The most habitual and frequently occurring 
juridical expression of administrative governance, though, is the preparation 
and issuance of singular administrative acts. The institute of the singular 
administrative act, while in fact perennially integral to the life of the Church, 
is still a relatively novel object of examination in the canonical science. And 
being so important in Church governance, it merits extensive attention. 


This study, which aims to offer an in depth analysis of the singular admin- 
istrative act, consists of two major sections. The first brings to light and 
examines several general questions pertaining to the singular administrative 
act, including a proposal of a definition of that act; this section serves to 
offer a broad understanding of the singular administrative act. The second 
section identifies the singular administrative acts of the canonical system, 
including problems with the classification of such acts. This leads finally to 
the proposal of a fourfold typology of singular administrative acts in canon 
law, which typology may serve to define more precisely the manner of con- 
cretely exercising the administrative function in the Church in a way that 
best promotes the common good and the rights and interests of the subjects 
affected by administrative activity. 


As a preliminary note, this study is meant to apply to general institutes 
common to the whole canonical system, in particular to the regulation of 
both the Latin and the Eastern Churches. Now, Chapter III of Title XXIX 
of the Eastern Code is entitled De actibus administrativis, omitting the 
adjective singularibus. For this reason, one might at first consider it 
incorrect to refer to singular administrative acts in the Eastern legislation. 
However, it is appropriate. For, in the first place, the legislator of that 
Code does in fact use this expression in a general norm of administrative 
law when introducing Title XXII on recourse against administrative 
decrees: “What is established concerning decrees in the canons of this title 
is to be applied to all singular administrative acts ....” (emphasis added).! 


' Can. 996. Que in canonibus huius tituli de decretis statuuntur, applicanda sunt ad omnes 


actus administrativos singulares ... 
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Secondly, beyond these merely textual observations, it is evident that the 
institutes regulated in Chapter III of Title XXIX of the Eastern Code and 
Title IV of Book I of the Latin Code are the very same and therefore may 
Justly be given a unified treatment (without prejudice to the nuances noted 
below). Notwithstanding the omission of the adjective singularibus in the 
Eastern Code in Title XXIX, the liberty proper to canonical discussion 
does not prohibit its application to institutes regulated in that Code. More- 
over, as will be explored below, the singularity of these acts is part of their 
essence and is thus of central significance in elucidating their juridical 
nature. 


1- General Questions Pertaining to the Singular 
Administrative Act 


Before identifying and explaining the various types of singular admin- 
istrative acts in canon law, it is important to appreciate certain general 
questions coming out of canonical doctrine in regard to this juridical insti- 
tute. What led to the explicit introduction of this figure into the canonical 
system? What is a singular administrative act? How should its various 
expressions be classified? How are they as binding juridical acts related to 
laws, which also bind individual members of the faithful? A response to 
these questions, which have gained significant attention among the authors, 
will be proposed here. 


It is not the aim of this study to furnish a complete, detailed treatise on 
the singular administrative act in canon law, for this immense task would 
lead this investigation into numerous particular questions. The literature in 
canonical administrative law ordinarily includes the following elements in a 
systematic treatment of this juridical institute: the active and passive subjects 
of the singular administrative act, its object, its immediate and ultimate 
causes, its form, the procedure for its formation,” conditions placed upon it, 
its interpretation, its efficacy, its execution, its total or partial revocation, 
defects (e.g., inexistence, nullity, rescindability), administrative silence, its 
administrative and judicial challenge, and so on. Some of these elements will 
be mentioned in passing only inasmuch as they shed light on the notion of 
the administrative act. 


2 Cf. William L. DANIEL, The Art of Good Governance. A Guide to the Administrative Pro- 
cedure for Just Decision-Making in the Catholic Church, Gratianus Series, Montréal, Wilson 
& Lafleur Ltée, 2015 (= DANIEL, The Art of Good Governance). 
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1.1 - The General Figure of the Singular Administrative Act 


Prior to the promulgation of the 1983 Code,’ the canonical legislation did 
not acknowledge a general figure called the singular administrative act, even 
if the acts included in this notion at present did exist in the real governmental 
activity of the Church. The expression actus administrativus was used one 
time in the 1917 Code, but it evidently had a purely patrimonial sense and 
did not refer to a general instrument of ecclesiastical governance.* The figure 
of the rescript was recognized and widely regulated in canons 36-62 of the 
1917 Code, and the privilege and the dispensation granted by rescript were 
also treated in canons 63-79 and 80-86, respectively; but the juridical nature 
of these was disputed within canonical doctrine and did not clearly constitute 
a general figure of public administration. Nor was the administrative decree 
governed by any general rules. These defects resulted in the great limitation 
of the possibility for challenging the acts of the public administration, since 
such acts were not well defined or identified, and the administration had 
broad discretion even in selecting what kind of act it wished to place in 
particular cases.’ 


Accordingly, the work of the commission for the revision of the 1917 
Code in introducing the general figure of the administrative act into the 
canonical system was innovative in character. The vota of the Cetus entrusted 
with revising the general norms of the 1917 Code, which were presented in 
November 1967, contained conflicting ideas, but they all seemed to be in 
agreement that “the notion of the administrative act is very difficult” (per- 
difficilis) to articulate. This is because “it must comprise acts so varied that 
all of them are not easily included under the same notion.” Accordingly, it 
was decided that a definition of the singular administrative act was not to be 


On the development of the notion of a canonical administrative act between the promulga- 
tion of the two Latin Codes, see Paolo MONETA, “Il provvedimento amministrativo impugn- 
abile nel diritto canonico,” in EIC, 27 (1971), 77-79, esp. note 2 (= MONETA, “Il provvedi- 
mento”), and Ilaria ZUANAZZI, Presis ut prosis. La funzione amministrativa nella diakonia 
della Chiesa, Naples, Casa Editrice Jovene, 2005, 263-298 (= ZUANAZZI, Presis ut prosis). 
On the use of the terms decretum, praceptum, rescriptum, privilegium, and dispensatio in 
medieval canon law, see Szabolcs Anzelm SZUROMI, “Medieval Canonical Sources and 
Categories of Singular Administrative Acts,” in Józef WROCENSKI and Marek STOKLOSA 
(eds.), La funzione amministrativa nell’ordinamento canonico—Administrative function in 
Canon Law—Administracja w prawie kanonicznym, vol. 1, Warsaw, Uniwersytet Kardynała 
Stefana Wyszyñskiego, 2012, 309-324 (book hereafter cited as La funzione amministrativa 
nell’ordinamento canonico). 

“Can. 1520. — [...] $3. Loci Ordinarius in administrativis actibus maioris momenti Con- 
silium administrationis audire ne prætermittat. [...]” (emphasis added). 

5. Cf. MONETA, “Il provvedimento,” 125. 
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included in the Code, in view also of the principle, omnis definitio in iure 
periculosa est$ This would be a task for the authors. 


The singular administrative act has now been received into the positive 
legislation of the Church. It includes acts of a diverse character, whether this 
be the grant of a favour (rescript) or the imposition of an obligation (precept), 
the conferral of a right beyond or contrary to the law (privilege) or the appli- 
cation of the norm of law to a specific situation (decree), and so on. Canon 
35 of the CIC and canon 1510, $2 of the CCEO state that the administrative 
acts are decrees, precepts (a type of decree in the C/C), and rescripts.” These 
various acts are unified under the one juridical figure of the singular admin- 
istrative act (actus administrativus singularis). This underscores the fact that 
all singular administrative acts are issued in virtue of the same kind of power 
and have the same kind of juridical force.$ As was stated in the prænotanda 
to the 1977 schema of the Latin Code, both the decree and the rescript “are 
acts of executive power and can therefore be placed by one who enjoys 
executive power, within the limits of his competence. ”? 


The content of the general figure of the singular administrative act 
emerges and is clarified in view of three juridical principles: the distinc- 
tion of powers, the legality of administrative activity, and the right of 
subjects to defend themselves before the public administration.!° In a 


See Comm, 17 (1985), 43-45; the different views and approaches are reflected in a discus- 
sion which arose from the question as to “whether such a definition should be given in the 
Code.” See also Comm, 22 (1990), 256. 

“[CIC] Can. 35. Actus administrativus singularis, sive est decretum aut preceptum sive est 
rescriptum ....” “[CCEO] Can. 1510. [...] $2. Actus administrativi sunt presertim: 
1° decreta ....; 2° precepta singularia ....; 3° rescripta ....” 

Cf. Ilaria ZUANAZZI, “Contributo all'individuazione di una funzione amministrativa a 
servizio della comunione ecclesiale,” in PONTIFICIUM CONCILIUM DE LEGUM TEXTIBUS INTER- 
PRETANDIS (ed.), Ius in vita et in missione Ecclesia, Acta Symposii internationalis iuris 
canonici occurrente X anniversario promulgationis Codicis iuris canonici diebus 
19-24 aprilis 1993 in Civitate Vaticana celebrati, Vatican City, LEV, 1994, 242 (= ZUANAZZI, 
“Contributo””); IDEM, Presis ut prosis, 495. 

This notion has, however, been criticized given the diversity of the decree and the 
rescript in regard to the mark of imperativeness proper to the former but lacking in the 
latter. See Emma G. SARACENI, L’autorità ragionevole. Premesse per uno studio del diritto 
canonico amministrativo secondo il principio di ragionevolezza, Milan, Giuffrè Editore, 
2004, 120. 

2 See Comm, 9 (1977), 233. 

10 Cf. Enrico BERNARDINI, “L'istituzione della Sectio altera del Supremo Tribunale della Seg- 
natura Apostolica,” in Jus Populi Dei. Miscellanea in honorem Raymundi Bidagor, vol. 3, 
Rome, Università Gregoriana Editrice, 1972, 32; Lorenzo CARLONI, L'attività amministra- 
tiva non provvedimentale nel diritto canonico, Dissertationes, Series Canonica 35, Rome, 
EDUSC, 2013, 55 (= CARLONI, L'attività amministrativa non provvedimentale). 
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negative sense, the defect of such a figure would leave the character of 
individual acts of ecclesiastical governance undefined and therefore sub- 
ject to no general regulation, which can give rise to the arbitrary exercise 
of ecclesiastical power and place the general order of the people of God 
and the social well-being of the individual members of Christ’s faithful in 
a vulnerable position. In a positive sense, the positivization of such a 
figure identifies the administrative character of certain expressions of gov- 
ernance, directs the just and effective issuance of administrative acts, pro- 
vides juridical stability for the community and the subjective juridical 
situations of individual members of the faithful, and fosters an objective 
evaluation of the prudence and legitimacy of individual acts on the occa- 
sion of recourse. 


1.2 — Definition and Characteristics of the Singular Administrative Act 


Due to the above-mentioned difficulties faced by those drafting the text 
of the current legislation, there is no definition of the singular administrative 
act in the law; but a few definitional elements can be observed. The princi- 
pal one is that which identifies the author of the act: such an act “can be 
placed by one who enjoys executive power within the limits of his compe- 
tence,” whether this power be ordinary (that is, attached to an office), 
entrusted to a person by the law itself, or delegated to him or her ab hom- 
ine.!! In addition, it is clear in the law that such an act can vary in content 
as discussed above: it may make a decision or a provision, impose a positive 
or negative obligation, or grant a favour. 


While it may be dangerous for the legislator to establish a legal defin- 
ition of the singular administrative act, especially in view of the relative 
novelty of this figure, canonical doctrine has attempted many definitions 
of it. This is a valuable exercise on the part of the authors, since it draws 
together elements from legislation, principles of jurisprudence, and the 
lived experience of administrative governance in the Church. This proposal 
of such a definition is rightly preceded by an examination of the attempts 
within canonical doctrine to define this juridical institute in order to exhibit 
its continuity and harmony with a discussion that has been transpiring for 
over half a century. 


“[C/C] Can. 35. Actus administrativus singularis ... elici potest, intra fines sue competentiæ, 
ab eo qui potestate exsecutiva gaudet ....” “[CCEO] Can. 1510. [...] $ 1. Actus administra- 
tivi poni possunt ab eis, qui potestatem exsecutivam habent, intra limites eorum competentiæ 
necnon ab illis, quibus hæc potestas explicite vel implicite competit sive ipso iure sive vi 
legitimæ delegationis.” 
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1.2.1 — Definitions Proposed in Canonical Doctrine 


Here are some of the principal definitions offered by the authors, for the 


most part in chronological order according to date of publication: 


“Tan act] by which a public authority, in a direct and primary way, in 
view of the public good within the limits of the law, orders its own 
activity or that of inferior entities and ministers of the Church or of 
members of the faithful ....” (Roberti). !? 


— “an act which is placed by an administrative organ in the exercise of 
administrative power and which carries juridical effects” (Castel- 
lano).!3 


— “every unilateral and immediate declaration of the will that flows from 
a competent ecclesiastical authority, is directed to the realization of the 
concrete ends of the ecclesiastical society, is subordinate to normative 
precepts and attached in a direct or indirect way to the subject or to an 
ecclesiastical organ” (López Alarc6n).! 


— “a practical declaration of the will, of knowledge or of judgement 
emitted by an administrative organ in the fulfilment of its administra- 
tive function in caring for and fostering the public good”; declarations 
of the will are “dispositive,” while those of knowledge or judgement 
are only “declarative” (Ranaudo).!5 


“ 


. omnes actus quibus potestas publica, directa et primaria ratione, intuitu boni publici 
intra limites legis ordinat propriam activitatem aut entium inferiorum nec non ministrorum 
Ecclesia aut fidelium ....” (Francesco ROBERTI, De processibus, vol. 1, Rome, Pontificium 
Institutum Utriusque Iuris, 1941). 

“... actus qui ponitur ab organo administrativo in exercitio potestatis administrative et 
effectus iuridicos parit” (Mario CASTELLANO, “De decreto episcopali administrativo,” in 
ME, 77 [1952], 81, no. 10; = CASTELLANO, “De decreto episcopali administrativo”). 

“... toda declaración de voluntad unilateral e inmediata que emana de Autoridad eclesiás- 
tica competente, se dirige a la realización de fines concretos de la sociedad eclesiástica, 
está subordinada a preceptos normativos y sujeta de modo directo o reflejo al súbdito o 
a un órgano eclesiástico” (Mariano LOPEZ ALARCÓN, “Sobre algunos aspectos del 
Derecho Administrativo de la Iglesia,” in Anales de la Universidad de Murcia, 25 [1966- 
1967], 20, which definition is explained on 20-22; = LOPEZ ALARCÓN, “Sobre algunos 
aspectos”). 

“... una dichiarazione pratica di una volontà, di una conoscenza, di un giudizio, emessa 
da un organo amministrativo, nell’esplicamento della sua attività amministrativa, per cur- 
are e favorire il bene pubblico” (Arcangelo RANAUDO, “Gli atti amministrativi canon- 
ici,” in ME, 93 [1968], 702; = RANAUDO, “Gli atti amministrativi canonici”; see also 
IDEM, “Brevi note sul giudizio d’illegittimità degli atti amministrativi canonici,” in Ap, 44 
[1971], 410, no. 11). 
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— “juridical acts which always or very often have an administrative char- 
acter and for the most part at least influence the juridical condition of 
persons” (Code Commission).!9 


— “an act brought into being by an administrative authority ... [as] an 
expression of the exercise of an administrative power ... [that is] 
authoritative and, as such, suitable for affecting the subjective situa- 
tions of third parties” (Moneta).!7 


— “a juridical act by means of which the ecclesiastical administration 
directly and primarily makes disposition in concrete cases for the com- 
mon good, for which it is responsible before God and the ecclesial 
community, with juridical efficacy with respect to the interested indi- 
viduals” (D’Ostilio).!8 


— “an act of the will of an administrative authority legitimately mani- 
fested within the scope of the right of the agent as such and directed 
to the good of the Church, immediately changing the juridical condi- 
tion of subjects in a concrete case” (Staffa).!° 


“IL DE QUIBUSDAM ACTIBUS ADMINISTRATIVIS. In hac altera Libri primi parte, 
præscripta proponuntur de actibus iuridicis, qui aut semper aut sæpius indolem administra- 
tivam habent quorumque plerique saltem influent in conditionem iuridicam personarum” 
(Comm, 3 [1971], 87). 

“Il provvedimento amministrativo è un atto posto in essere da un’autorità amministrativa. 
[...] L'atto ... deve essere espressione dell esercizio di una potestà amministrativa. [...] ... 
atto autoritativo e, come tale, idoneo ad incidere in situazioni soggettive dei terzi” (MONETA, 
“Il provvedimento,” 92-94; see 101). 

“... l’atto giuridico, mediante il quale 1’ Amministrazione Ecclesiastica dispone nei casi 
concreti direttamente e primariamente in ordine al bene comune, di cui è responsabile 
davanti a Dio e alla Comunità Ecclesiale, con giuridica efficacia nei confronti dei singoli 
che vi fossero comunque interessati” (Francesco D’OSTILIO, “Natura e tipologia del prov- 
vedimento amministrativo,” in ME, 99 [1974-III], 65, no. 9; = D’OSTILIO, “Natura e tipo- 
logia”). In another place, he defines it as “any declaration of the will or manifestation of 
knowledge or of judgement completed by an organ of the Public Administration, in the 
exercise of administrative power and directed to individual persons or to a community in 
concrete and particular cases” (see his // diritto amministrativo della Chiesa, Studi Giurid- 
ici 37, 2" ed., Vatican City, LEV, 1995, 295, at 3.1; = D’OSTILIO, 11 diritto amministrativo 
della Chiesa). 

“Actus voluntatis, legitime manifestata, auctoritatis administrative intra ambitum iuris tan- 
quam talis agentis et directe ad bonum Ecclesia, subditorum conditionem iuridicam 
immediate mutans in casu concreto” (Dino STAFFA, “Præsupposita recursus ad Alteram 
Sectionem Signaturæ Apostolica,” in Per, 67 [1978], 525). More generally, he states: “An 
administrative act in general is every act which is placed under the administrative form by 
an administrative authority in the exercise of his authority, which by its nature is directed 
toward the good of the Church” (see ibid., 524). 
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— “an act brought into being by an ecclesiastical organ in the exercise of 
the administrative function, that is, in fulfilment of an activity which 
by law is in the competence of that organ” (Spinelli).20 


— “every unilateral and immediate declaration of the will, which is directed 
to concrete acts and which bind the individual” (Fernández Arruty).?! 


— “it is an act established by the competent organ of executive power of 
the Church, a concrete act being based on the rules of canon law, 
whose direct aim is the common good of the Church” (Krukowski).” 


— “a manifestation of the will emanating from a legitimate superior having 
the ability, thanks to the juridical power that the law accords him, to impose 
this will on another person in the form of an executive act” (Valdrini).” 


— “a manifestation of will, of judgement, of knowledge or of desire on 
the part of an ecclesiastical authority before its recipient, made in writ- 
ing ....” (Lombardía).?* 


“ 


... Patto posto in essere dall’ organo ecclesiastico nell’esercizio della funzione amministra- 
tiva, nell’espletamento cioè di attività che per legge è di competenza dell’organo medesimo” 
(Lorenzo SPINELLI, “L'atto amministrativo nell’ordinamento della Chiesa,” in Pio FEDELE 
[ed.], De iustitia administrativa in Ecclesia—La giustizia amministrativa nella Chiesa, 
Rome, Officium Libri Catholici, 1984, 105; = SPINELLI, “L'atto amministrativo”). 

“... actos administrativos canónicos ... vienen a ser toda declaración de voluntad unilateral 
e inmediata, que se dirige a actos concretos y que sujetan al individuo” (José Ángel 
FERNÁNDEZ ARRUTY, “La norma singular en el ordenamiento canónico,” in Estudios de 
derecho canónico y derecho eclesiástico en homenaje al profesor Maldonado, Madrid, Uni- 
versidad Complutense de Madrid, 1983, 89; = FERNÁNDEZ ARRUTY, “La norma singular”). 
“... c’est un acte établi par l’organe compétent du pouvoir exécutif de l'Eglise, acte concret 
ayant appui dans les règles du droit canon, dont le but direct est le bien commun de l’Eglise” 
(Józef KRUKOWSKI, “Notion de l’acte administratif individuel dans le nouveau Code du Droit 
Canonique,” in Zenon GROCHOLEWSKI and Vicente CARCEL ORTI [eds.], Dilexit iustitiam. 
Studia in honorem Aurelii Card. Sabattani, Vatican City, LEV, 1984, 502; = KRUKOWSKI, 
“Notion de l’acte administratif individuel”). 

“... il s’agit d’une manifestation de volonté émanant d’un supérieur légitime, pouvant, grâce au 
pouvoir juridique que lui reconnaît le droit, imposer cette volonté à une personne en forme d’acte 
exécutoire” (Patrick VALDRINI, “Recours et conciliation dans les controverses avec les supérieurs,” 
in AC, 28 [1984], 84). More recently, the same author proffered this definition: “Gli atti ammin- 
istrativi, in quanto tali, sono manifestazioni di volontà da parte di una persona o di un Collegio 
che, in forza di un Ufficio ecclesiastico o di una Delega, è titolare della potestà di governo 
esecutiva” (“La decisione di governo nella Chiesa. Rationabilitas e iustitia dell’ Atto amministra- 
tivo singolare,” in Ap, 84 [2011], 634; = VALDRINI, “La decisione di governo nella Chiesa”). 
“... una manifestazione di volontà, di giudizio, di conoscenza o di desiderio da parte di 
un’autorità ecclesiastica nei confronti del suo destinatario, fatta per iscritto ....” (Pedro LOM- 
BARDÎA, Lezioni di diritto canonico. Introduzione, diritto costituzionale, parte generale, 
Gaetano Lo CASTRO [trans.], Milan, Giuffrè Editore, 1985, 219, sub c; = LOMBARDÎA, 
Lezioni di diritto canonico). 
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— “each unilateral declaration of the will of an executive authority, iden- 
tified by the juridical order and destined to produce juridical effects 
with respect to third parties in a concrete situation and outside of a 
trial,” or more concisely, “each unilateral, singular and extrajudicial 
juridical act of an executive authority” (Labandeira).2 


— “an act of executive power towards an individual physical or juridical 
person concerning the application or observance of laws in particular 
situations” (Mendonga).”° 


— “a juridic action ... performed by an administrator as a function of 
office and intended to have a juridic effect” (Moodie).”’ 


— “a disposition that executes the law, given by the competent executive 
or legislative authority in the form established by law for a particular 
case with juridical efficacy limited to it” (García Martin). 


— “an imperative, practical, concrete act, which always has the public or 
general interest as its scope, and the private interest only subordinately, 
issued always for a just cause” (Pinto).?? 


— “[a] juridic act ... of executive power affecting specific individual 
persons, physical or juridic” (Huels).*° 


“ogni dichiarazione unilaterale di volonta di una autorità esecutiva, tipificata dall’ordina- 
mento e destinata a produrre effetti giuridici rispetto a terzi, in una situazione concreta e 
fuori da un giudizio. ... ogni atto giuridico unilaterale, singolare ed extragiudiziale di un’ au- 
torità esecutiva” (Eduardo LABANDEIRA, Trattato di diritto amministrativo canonico, Lucia 
GRAZIANO [trans.], Milan, Giuffrè Editore, 1994, 297; = LABANDEIRA, Trattato). 
Augustine MENDONCA, “Title IV. Singular Administrative Acts. Chapter I. Common 
Norms,” in Gerard SHEEHY ET AL. (eds.), The Canon Law Letter & Spirit. A Practical Guide 
to the Code of Canon Law, Collegeville, MN, The Liturgical Press, 1995, 29, no. 93 (= The 
Canon Law Letter & Spirit). 

Michael R. Moonie, “Title IV. Singular Administrative Acts [cc. 35-93]. Chapter I. Com- 
mon Norms [cc. 35-47],” in John P. BEAL, James A. CORIDEN and Thomas J. GREEN (eds.), 
New Commentary on the Code of Canon Law, New York/Mahwah, Paulist Press, 2000, 101 
(= New Commentary on the Code of Canon Law). 

“L'atto amministrativo singolare è una disposizione esecutiva della legge, data dalla com- 
petente autorità esecutiva, o legislativa, nella forma stabilita dal diritto, per un caso parti- 
colare con efficacia giuridica limitata ad esso” (Julio GARCIA MARTÎN, Le norme generali 
del Codex Iuris Canonici, 5% ed., Rome, EDIURCLA, 2006, 174). 

“... atto imperativo, pratico, concreto, che ha sempre come scopo, l’interesse pubblico o 
generale, e solo in subordine quello privato, emesso sempre per una causa giusta” (Pio Vito 
PINTO, Diritto amministrativo canonico. La Chiesa: mistero e istituzione, Bologna, Editore 
Dehoniane, 2006, 229; = PINTO, Diritto amministrativo canonico). 

John M. HUELS, Liturgy and Law. Liturgical Law in the System of Roman Catholic Canon 
Law, Gratianus Series, Montréal, Wilson & Lafleur, 2006, 145, emphasis in original 
(= HUELS, Liturgy and Law). 
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— “an act of governance placed by the competent authority in the exer- 
cise of his functions and directed to individual persons or even to the 
community in concrete and particular cases” (Chiappetta).*! 


— “[a] juridical act ..., regulated specifically by the law, by means of 
which the executive ecclesiastical authority makes dispositions for 
concrete cases within the scope of his competence” (Miras).2 


— “a manifestation of the will coming from a titular of the executive or 
administrative power of governance within the scope of the adminis- 
trative mission attached to an office or delegation, and having the 
effect of bringing about a unilateral modification of a juridical situa- 
tion, that is to say, of the rights and obligations of the subjects of law 
to which it is expressly destined” (Echappé).** 


An examination of these definitions reveals a number of common elements. 
Many of these authors identify the authority issuing the act, describing it as a 
public authority (Roberti), an administrative organ (Castellano, Ranaudo, Kru- 
kowski), a competent authority (López Alarcón, Staffa, Spinelli, Krukowski, 
Valdrini, Miras, Chiappetta, Echappé), an executive authority (Labandeira, 
Miras), an executive or legislative authority (García Martín), an administrator 
(Moodie), or a titular of executive or administrative power by office or delegation 
(Echappé). Almost all of the authors in some way identify the scope of the act in 
terms of its concreteness or particularity (D’Ostilio, Fernandez Arruty, Krukow- 
ski, Valdrini, Labandeira, Mendonga, Garcia Martin, Pinto, Huels, Miras, Chiap- 
petta). The power in virtue of which the act is placed is described as administra- 
tive (Castellano, Moneta), juridical (Valdrini), extrajudicial (Labandeira), and 
executive (Mendonça, Huels). The effect of such an act is that it orders activity 


31“... Patto di governo posto dall’autorità competente nell’esercizio delle sue funzioni, e 


diretto a persone singole o anche a comunità, in casi concreti e particolari” (Luigi CHIAP- 
PETTA, Il Codice di diritto canonico. Commento giuridico-pastorale, vol. 1, F. CATOZZELLA 
ET AL. [eds.], 3'° ed., Bologna, Edizioni Dehoniane, 2011, 60, no. 416; = CHIAPPETTA, // 
Codice di diritto canonico). 
“Los actos administrativos son peculiares actos juridicos, regulados especificamente por el 
derecho, mediante los cuales la autoridad ejecutiva eclesiästica adopta disposiciones para 
casos concretos dentro del ambito de su competencia” (Jorge MIRAS, “ Acto administrativo,” 
in Javier OTADUY, Antonio VIANA and Joaquîn SEDANO [eds.], Diccionario General de 
Derecho Canónico, vol. 1, Pamplona, Thomson Reuters Aranzadi, 2012, 157; = MIRAS, 
“Acto administrativo”). 
33“... une manifestation de volonté provenant du titulaire d'un pouvoir de gouvernement 
exécutif ou administratif, dans le cadre de la mission administrative attachée à un office ou 
à une délégation, et ayant pour effet d’apporter une modification unilatérale à la situation 
juridique, c’est-à-dire aux droits et aux devoirs, des sujets de droit auxquels il est expressé- 
ment destiné” (Olivier ECHAPPÉ, “Les procédures administratives”, in La funzione ammin- 
istrativa nell’ordinamento canonico, vol. 1, 488, no. 3). 
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(Roberti), makes a disposition (D’Ostilio), executes the law (Garcia Martin), 
influences the subjective juridical situations of persons (Code Commission, Mon- 
eta, Staffa, Huels), has juridical effects (Castellano, D’Ostilio, Labandeira, Garcia 
Martin, Moodie, Echappé) or is binding (Fernandez Arruty, Valdrini), unilateral 
(López Alarcón, Fernández Arruty, Labandeira, Echappé), immediate and pri- 
mary (Roberti, López Alarcón, Fernández Arruty) or imperative (Pinto). The 
question of the essence of the act is a point of division: some consider it an act 
of the will (López Alarcón, Staffa, Echappé) while others consider intellectual 
judgements or statements of knowledge also to be administrative acts (Ranaudo, 
Lombardía). Some authors include some reference to the ultimate end of such an 
act as promoting the common or public good (López Alarcón, Ranaudo, D’Os- 
tilio, Staffa, Krukowski, Pinto) and, in so many words, its subjection to the prin- 
ciple of legality (Roberti, López Alarcón, Staffa, García Martín, Miras). 


1.2.2 — Essential Characteristics 


Reflection on these approaches leads to a consideration of what are the 
essential characteristics of the singular administrative act. In particular, one 
may ask whether a definition of this juridical institute should take account 
of its authority, scope, operative power, effect, essence, ultimate end, and 
subjection to the principle of legality. 


Being, as was said, a definitional element suggested by the legislator 
himself (cf. CIC, c. 35; CCEO, c. 1510, $ 1), it does seem that a definition 
of a singular administrative act should include reference to the author of the 
act. For this implies all the subjects of public administration and attaches the 
act to the specific ecclesiastical function of the day to day governance of the 
Church directed toward making provision for the public good. Such an act 
is issued by one endowed with executive power and in virtue of that power, 
not any other kind of power.** This is not altered by the fact that some sin- 
gular administrative acts are reserved to legislators.* In referring to the 
author of the act, the ideal expression is that which refers simply to the one 
who enjoys executive power (cf. CIC, c. 35; CCEO, c. 1510, $ 1), rather than 
to “the competent executive authority” (e.g., CIC, cc. 48; 59, $ 1) since this 


34 Cf. LABANDEIRA, Trattato, 300-303; LOMBARDÍA, Lezioni di diritto canonico, 218, sub b); 
Aurora María LÓPEZ MEDINA, “Los actos administrativos en el CIC. Características, clasi- 
ficación, y su función ante un nuevo concepto de acto administrativo,” in La funzione 
amministrativa nell’ordinamento canonico, vol. 1, 693 (= LOPEZ MEDINA, “Los actos 
administrativos”); MIRAS, “Acto administrativo,” 159; IDEM, “Chapter I. Common Norms. 
Canon 35,” in Exegetical Comm, vol. 1, 473. 

35 See, e.g., CIC, cc. 76, $1; 90, $ 1; CCEO, cc. 1531, $1; 1536, $ 1. Vide infra, section 1.4. 
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has a habitual, institutional sense, as if only an ordinary or hierarch could 
issue an administrative act to the exclusion of those who enjoy executive 
power in virtue of the law itself or delegation.% 


Identifying the singular or concrete scope of the act is of critical importance. 
For, while it is not absolutely unique to the singular administrative act inas- 
much as all acts of judicial power are singular in scope as well, this singularity 
is what distinguishes the singular administrative act from normative acts, 
whether they be acts of legislation or general administrative norms. For this 
reason, authors explain that the singular administrative act has a “punctual” 
character?” and that its concreteness could justify calling it a “concrete admin- 
istrative act.”38 In a similar sense, the Code Commission initially called it an 
individual administrative act (actus administrativus individualis)° This singu- 
larity pertains both to the one(s) whose subjective juridical situation is affected 
by the act, to whom alone it technically applies,* and, for that reason, to the 
one(s) to whom the act must be communicated when it is issued.*! The element 


36 On this point, see John M. HUELs, “Determining the Correct Canonical Rules for Ambiguous 


Administrative Acts,” in StC, 37 (2003), 34, note 58 (= HUELS, “Determining the Correct 
Canonical Rules”); IDEM, Liturgy and Law, 146, note 3; IDEM, “The Efficacy of Delegation 
without Notification or Acceptance,” in Victor G. D’SOUZA (ed.), In the Service of Truth and 
Justice. Festschrift in Honour of Prof. Augustine Mendonca, Professor Emeritus, Bangalore, 
St. Peter’s Pontifical Institute, 2008, 89, note 52 (= HUELS, “The Efficacy of Delegation”). 

37 See ZUANAZZI, “Contributo,” 248, 250; IDEM, Præsis ut prosis, 517. 

38 See Henryk M. JAGODZINSKI, “Il diritto amministrativo della Chiesa nella letteratura canon- 
istica polacca ed i suoi più recenti sviluppi,” in ZE, 23 (2011), 418, citing Krukowski. 

On the defining element of singularly, see also Piero AMENTA, “Il rescritto di dispensa dagli 
obblighi dello stato clericale nell’ambito dell’attività amministrativa della Chiesa,” in Per, 88 
(1999), 476 (= AMENTA, “Il rescritto di dispensa”); Velasio DE PAOLIS and Andrea D’AURIA, Le 
norme generali. Commento al Codice di diritto canonico. Libro primo, Manuali — Diritto 22, 
Rome, Urbaniana University Press, 2008, 202 (= DE PAOLIS-D’AURIA, Le norme generali); Julio 
GARCÎA MARTÍN, Atti amministrativi singolari: norme comuni, Rome, EDIURCLA, 2003, 116-118 
(= García MARTIN, Atti amministrativi singolari); Barbara KRUPA, “Atti amministrativi emessi 
dagli organi di pubblica amministrazione e dagli organi del potere amministrativo ecclesiastico,” 
in La funzione amministrativa nell'ordinamento canonico, vol. 1, 558; LABANDEIRA, Trattato, 304; 
LOMBARDÍA, Lezioni di diritto canonico, 218, sub a); PINTO, Diritto amministrativo canonico, 230; 
MIRAs, “Acto administrativo,” 159; ZUROWSKI, “Gli atti amministrativi,” in La norma en el 
derecho canónico. Actas del III Congresso internacional de derecho canónico (Pamplona, 10-15 
octubre de 1976), vol. 1, Pamplona, EUNSA, 1979, 909 (= ZUROWSKI, “Gli atti amministrativi”). 

39 See Comm, 6 (1974), 203; 22 (1990), 277-279. 

4 Cf. CIC, cc. 16,83; 36,82; 48-49; 52; 76, $ 1; 80, §2; 84; 85; CCEO, cc. 1498, $3; 1510, 
$2, 1°-2°; 1512, $$1, 3; 1531, $ 1; 1533, §2; 1535; 1536, §1. 

4 Cf. CIC, cc. 54-56, 62; CCEO, cc. 1511, 1520; Pedro LOMBARDÍA, “Legge, consuetudine 
ed atti amministrativi nel nuovo Codice di diritto canonico,” in S. FERRARI (ed.), Il nuovo 
Codice di diritto canonico. Aspetti fondamentali della codificazione postconciliare, Bologna, 
Mulino, 1983, 95-96 (= LOMBARDÎA, “Legge, consuetudine ed atti amministrativi”). 
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of singularity does not mean, however, that the passive subject of the act is 
always one or more physical persons. A juridical person and even a commun- 
ity capable of receiving the law may be the recipient of a singular administra- 
tive act, when it concerns a specific factual scenario, thus lacking the element 
of abstractness essential to norms.2 This could occur, for example, in the case 
of a dispensation from the obligation to fast for one occasion only, applicable 
to a whole diocese (such as when Ash Wednesday corresponds with the 
150° anniversary of the erection of the diocese), or if the superior general 
orders all the members of an institute not to attend a specific international 
conference directed to incite disobedience to ecclesiastical authority. 


While it seems that an indication of the species of power in virtue of 
which the act is placed should be stated, this is easily incorporated into the 
description of the author of the act. Moreover, it is noted that the way in 
which this power is identified can be more or less precise. For example, 
“juridical” is very broad, since this applies to legislative and judicial power 
as well. “Extrajudicial” is a somewhat infelicitous term, since it has a nega- 
tive sense: extra iudicium, “outside of a trial” or not within a trial. The 
adjective “administrative” refers to administration, which has multiple 
meanings in canon law (administration of justice, of the sacraments, of 
goods, etc). All things considered, the term “executive” seems to be the most 
suitable, since it has the sense of “application” of the law to concrete cases. 


The fact that such an act has juridical effects cannot be neglected, since, 
while being common to all acts of the power of governance, this differen- 
tiates a singular administrative act from other kinds of administrative activ- 
ity. And what kinds of effects they have are worthy of mention: they may 
be wholly or partially positive or negative effects, that is, such acts bring 
about the creation, modification or extinction of subjective juridical situa- 
tions according to the prudent judgement of the executive authority. 


Related to this is the characteristic of unilaterality, which reinforces the 
fact that the singular administrative act is an act of the effective will of the 
authority and not just an act in the mind of the authority or a passive wish 
of the authority. It proceeds from the will of the acting administrative author- 
ity independently of the will of any other persons involved, even those whose 
rights may be injured (cf. CIC, c. 54; CCEO, c. 1511). Notwithstanding the 
prior hearing of the interested parties, even if it was highly influential on the 
motivation or dispositive part of the act, the act remains that of the active 
public administration and is binding and effective solely because it proceeds 


2 Cf. DE PAOLIS-D’AURIA, Le norme generali, 201; GARCÍA MARTIN, Atti amministrativi sin- 
golari, 116. 
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from its will.4* It is an act of the will, not just any activity carried out by the 
administration, such as making a payment or signing a contract following 
upon a decree to reduce a church to profane, non-sordid use. Nor is the sim- 
ple declaration of knowledge an administrative act, such as a written act 
testifying to the non-appearance of an interested party at the chancery. 


Reference to the ultimate end of the act (cf. the principle of good govern- 
ance) and its subjection to the principle of legality would appear to be super- 
fluous in the definition, since these are presuppositions to all administrative 
activity. Accordingly, a clear reference to the administrative function implies 
the application of these principles to the issuance of a singular administrative 
act. That being said, it should be noted that, while it is true that every sin- 
gular administrative act must be issued in accord with the norm of law and 
therefore not in a manner that is contra legem, the legislator may provide 
that the substance of certain acts may be contra legem, as in the case of the 
dispensation and the privilege contra legem. Such acts, though, are “legitim- 
ately contrary to a law (not to the law),”% since the elasticity of the canonical 
order is demanded by its supernatural finality. 


43 Cf. LABANDERA, Trattato, 303; MIRAS, “Acto administrativo,” 159; VALDRINI, “La deci- 
sione di governo nella Chiesa,” 635-636. 

This characteristic prompts Julio GARCIA MART to state that every singular administrative 

act is a “decree” in the broad sense, since it involves an authoritative decision of the admin- 
istration about the dispositive part of the act (cf. his “Actos administrativos singulares de los 
Superiores de Institutos religiosos laicales de derecho pontificio,” in Commentarium pro reli- 
giosis, 84 [2003], 110 [= GARCIA MARTIN, “Actos administrativos singulares”], and Atti 
amministrativi singolari, 108-110). This use of the already equivocal term “decree” does not 
seem beneficial; but the author’s point serves to underscore a true phenomenon, namely, that 
every singular administrative act is a binding act of the will (involving an intellectual judge- 
ment) of an administrative authority (see HUELS, Liturgy and Law, 149-150). 
See Jorge MIRAS, Javier CANOSA, and Eduardo BAURA, Compendio di diritto amministrativo 
canonico, Alberto PERLASCA (trans.), Subsidia Canonica 4, 2"! ed., Rome, Pontificia Uni- 
versita della Santa Croce, Facolta di diritto canonico, 2009, 212 (= MIRAS-CANOSA-BAURA, 
Compendio). See also DE PAOLIS-D’AURIA, Le norme generali, 202; Juan FORNÉS, “Legali- 
dad y flexibilidad en el ejercicio de la potestad eclesiástica,” in JC, 39 (1998), 121-122; 
GARCÍA MARTÍN, Atti amministrativi singolari, 112-116; MIRAS, “Acto administrativo,” 157, 
159; ZUROWSKI, “Gli atti amministrativi,” 908. 

Proponents of the “singular norm” theory to be discussed below would state this in 
terms of strict legality, seeing the privilege and some precepts and dispensations as being 
exceptions to the principle of legality. See, e.g., Juan ARIAS, “Las fuentes del ¡us singulare 
y el acto administrativo,” in La norma en el derecho canónico. Actas del III Congresso 
internacional de derecho canónico (Pamplona, 10-15 octubre de 1976), vol. 1, Pamplona, 
EUNSA, 1979, 939 (= ARIAS, “Las fuentes del ius singulare”), LOMBARDÍA, Lezioni di 
diritto canonico, 219, sub d). 

This position is not held unanimously. Notably, LomBARDÍA excluded præter and contra legem 
acts from the category of administrative acts—namely, those containing a clause “derogating” 


45 


190 STUDIA CANONICA | 1, 2016 


Is impugnability an essential characteristic of a singular administrative act? 
Some authors have maintained that the Roman Pontiff and the ecumenical 
council cannot place administrative acts, since their acts are not subject to 
challenge (cf. CIC, c. 1732; CCEO, c. 996).* However, impugnability would 
not seem to be an essential element of an administrative act, since this does 
not pertain to its intrinsic nature. Rather, one can distinguish administrative 
acts that can be challenged from those that cannot. And it is the peacefully 
accepted norm that the acts of the supreme authority of the Church are not 
subject to challenge.” In addition, it is evident that acts of the internal forum 
cannot be challenged (see CIC, c. 1732; CCEO, c. 996) but do not for that 
reason cease to be singular administrative acts, since they are effective provi- 
sions for particular cases on the part of a competent executive authority.* 


1.2.3 — A Proposed Definition 


In view of this analysis, I join much of canonical doctrine“ in relying on 
and referring to the very precise and succinct definition of Eduardo 
Labandeira quoted above. And introducing some nuances suggested above, 


from the law or a custom, privileges, certain precepts, and dispensations—since he maintained 

that only those acts that are literally subordinate to what is established in substantive law are 

administrative acts (cf. his “Legge, consuetudine ed atti amministrativi,” 97-98). 
46 See, e.g., MONETA, “Il provvedimento,” 101-102; and LOMBARDÍA Lezioni di diritto canon- 
ico, 220, sub e), who thus insists that such acts have the character of “singular norms.” 
“Actus administrativi ipsius Papæ non subsunt normis positivis canonicis, quatenus sunt 
actus Pape” (Comm, 22 [1990], 290, no. 1). That being said, it was proposed that many 
papal acts are only formally attributed to the Supreme Pontiff, when in fact they are mater- 
ially decided by dicasteries of the Roman Curia, such as dissolutions of marriage, dispen- 
sations from the obligations of the clerical state, and so on (cf. ibid., 291, no. 7). On the 
attributes of acts of the Roman Pontiff as distinct from acts of the dicasteries of the Roman 
Curia, see José M. GONZALEZ DEL VALLE, “Los actos pontificios como fuente del Derecho 
Canónico,” in JC, 16 (1976), 245-292. 
48 Cf. CIC, cc. 37, 64, 130, 1732; CCEO, cc. 980, 996, 1514; LABANDEIRA, Trattato, 298-299. 
Also supporting the view that impugnability is not essential to an administrative act is Pio 
Vito PINTO (Diritto amministrativo canonico, 218-224). 
See, e.g., CARLONI, L'attività amministrativa non provvedimentale, 43; Giulio DELLAVITE, 
“Munus pascendi” : autorità e autorevolezza. Leadership e tutela dei diritti dei fedeli in un 
atto amministrativo, Rome, Treves Editore, Polis — Biblioteca di Scienze Economiche, 2011, 
131-138 (= DELLAVITE, Munus pascendi), HUELS, “The Efficacy of Delegation,” 89; Mario 
MEDINA BALAM, “Instrumentos de la actividad administrativa en la Iglesia. Los actos admin- 
istrativos singulares (cc. 35-93),” in RMDC, 15 (2009), 194-196; MIRAS, “Acto administra- 
tivo,” 158; IDEM, “Title. IV. Singular Administrative Acts. Introduction,” in Exegetical 
Comm, vol. 1, 469-470; MIRAS-CANOSA-BAURA, Compendio, 158 ff.; Francisca PÉREZ- 
MADRID, “El acto administrativo canónico. Los principios de certeza y de defensa de los 
administrados,” in DE, 122, nn. 3-4 (2011), 536-537. 
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a singular administrative act can be defined as a unilateral, juridical act of 
one endowed with the requisite executive power of governance that creates, 
modifies or extinguishes a subjective juridical situation in a particular case. 

In other words, it is a juridical act of the executive power of governance 
issued by one endowed with that power either a iure or ab homine, whether 
ad universitatem casuum or ad casum. It is unilateral inasmuch as, notwith- 
standing the degree to which others may cooperate in the preparation or 
formation of the act or consent to it before it is issued, it is an act of the 
public administration and is binding in virtue of its will alone. It constitutes 
an immediate, direct, efficacious intervention into the subjective juridical 
situation of those for whom it is issued, in that it positively or negatively 
alters that situation, in whole or in part, enlarging, modifying or reducing 
their rights, freedom, or sphere of action, or their very existence. Coupled 
with this immediacy, which notably distinguishes it from an act of judicial 
power, is the mark of singularity, which distinguishes it from a legislative or 
administrative norm, inasmuch as it is a provision for a particular case (not 
the generality of cases) for specific persons in concrete circumstances (not 
in the abstract). 


1.3 — The Problem of the Classification of Singular Administrative Acts 


Having explored the general notion of the singular administrative act and 
proposed a definition of it, there is some foundation for classifying the vari- 
ous manifestations of this kind of act. As was noted in section 1.1, the sin- 
gular administrative act is a juridical figure that attempts to unify diverse 
kinds of acts that have in common their singularity and the fact that they are 
issued in virtue of the executive power of governance. In order to progress 
into more practical terms, some classification of these acts is useful. 


Authors have utilized diverse approaches in classifying the various spe- 
cies of administrative acts, especially in the period immediately preceding 
the promulgation of the 1983 Code, when the institution of the Sectio altera 
gave birth to intense reflection on the nature of the administrative act. For 
example, administrative acts can be distinguished according to their different 
immediate ends: they may establish institutes, relationships or obligations, 
concede broadened juridical spheres of action for the subjects, control the 
acts of others, limit or extinguish juridical spheres of action, or impose pen- 
alties.5 Or they can be classified according to what juridical situation they 


50 LÓPEZ ALARCON describes these acts, respectively, as actos innovadores, concesivos, autor- 
izativos o de control, ablativos and sancionadores (“Sobre algunos aspectos,” 25). 
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touch upon: the status of persons or institutes, the expansion, conditioning 
or reduction of rights and obligations, or the efficacy of other administrative 
acts.*! While these conceptual classifications are interesting and reveal the 
dynamism of the singular administrative act, they are so highly flexible and 
versatile that an individual act could fall into numerous categories. For 
example, to take the first example of classifications, the appointment of a 
parish priest can fall into a number of categories: it establishes new relation- 
ships (e.g., between the priest and the parishioners) and obligations (con- 
nected to the parochial office), it concedes broadened juridical spheres of 
action for the priest (who is now able to act in and on behalf of the parish), 
and it limits his juridical spheres of action connected to the office a quo. In 
a word, such a method of classification—again, while shedding light on 
various aspects of an administrative phenomenon—fails to offer a real, con- 
crete and useful distinction. The distinction that is given by the legislator and 
that is actually applicable to ecclesiastical administration is twofold: the 
decree and the rescript. 


Indeed, the Latin Code identifies singular administrative acts as being 
decrees or rescripts, indicating that the precept is a type of decree: “sive est 
decretum aut preceptum sive est rescriptum” (c. 35); “Praceptum singulare 
est decretum ....” (c. 49). The Eastern Code also has this bipartition of the 
decree and the rescript (cf. c. 1510, $ 2, 1° and 3°); it more markedly distin- 
guishes the precept from the decree (cf. c. 1510, $ 2, 1°-2° but implicitly 
treats them as the same general kind of act, albeit with different functions 
(cf. cc. 1513, $5 and 1517-1520).%? The privilege and the dispensation, for 
their part, are not so much distinct types of administrative acts as they are 
distinct functions of the rescript, which grants a privilege, dispensation or 
another favour (cf. CIC, cc. 59, $ 1 and 79; CCEO, c. 1510, $2, 3°). 


This twofold distinction between species of singular administrative acts 
is an important one since it underscores the choice of the legislator to typify 
the forms of administrative activity, that is, “to predispose models of acts 
which the authority must follow in carrying out the most frequent operations 


5! Cf. D’OsTILIO, “Natura e tipologia,” 68-73, 75, upon which Pio Vito PINTO relies in his La 
giustizia amministrativa della Chiesa, Milan, Giuffrè Editore, 1977, 62-65 (= PINTO, La 
giustizia amministrativa della Chiesa) and Diritto amministrativo canonico, 242-244. 
Another manner of classification is proposed by D’OsTILIO (in op.cit., 76-78), namely, 
according to 1) the nature of the organ, 2) the accidental nature of the power, 3) the structure 
of the act, 4) the object of the act, 5) the efficacy of the act, and 6) the passive subject of 
the act. For other examples, see LABANDEIRA, Trattato, 308-310 and DELLAVITE, Munus 
pascendi, 138-147. 

See Nuntia, 10 (1980), 112, 113, on the common procedure to be observed for the formation 
of a decree and a precept. 
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that the governance of the community requires time and again.”5 The aim 
of such typification is not merely to create legal distinctions but to ensure 
the positive regulation of administrative activity so that it is not exercised in 
an arbitrary fashion. Accordingly, this twofold distinction in the law is inten- 
tionally “exhaustive” on the part of the legislator,** who makes general pro- 
visions for the exercise of the administrative function. 


The decree and the rescript are terms historically used, in part, to refer to 
document forms, and so the distinction between the decree and the rescript is 
in the first place a formal one.” It must also be said, however, that, aside from 
the form they take in administrative praxis, there is also a substantive or 
material difference between them as juridical acts of executive power, 6 and it 
has been and continues to be the challenging task of canonical doctrine to 
explain this difference. This is a challenge that consumed considerable atten- 
tion in the revision of the 1917 Code. In March and especially October 1973, 
the Cetus entrusted with preparing general norms pertaining to singular 
administrative acts sought to formulate a clear distinction between the decree 
and the rescript, identified as the two generic types of singular administrative 
act. By a near consensus, it was decided that the two chief distinguishing 
characteristics concerned whether the act granted a favour and whether it was 
given in response to a petition. A decree makes some canonical provision not 
in response to a petition, while a rescript grants some favour, as a rule, in 
response to a petition. The element of the petition, however, was admittedly 
not absolute, since decrees can at times be requested by the interested parties, 
and rescripts can sometimes be granted motu proprio. In any case, it was 
stressed that the validity of a decree does not depend upon the veracity of the 
reasons supporting a petition when one is made for a decree, while the validity 
of a rescript does.’ These principles were received into the legislation, which 


See Paolo MONETA, “Gli strumenti del governo ecclesiastico: l’atto amministrativo,” in Juan 
Ignacio ARRIETA (ed.), Discrezionalita e discernimento nel governo della Chiesa, Studi 8, 
Venice, Istituto di Diritto Canonico San Pio X, Marcianum Press, 2008, 84-85, see also 80 
(= Discrezionalita e discernimento nel governo della Chiesa). 

54 See MIRAS, “Acto administrativo,” 159. 

Cf. AMENTA, “Il rescritto di dispensa,” 480; Javier CANOSA, “La concessione di grazie attra- 
verso i rescritti,” in JE, 6 (1994), 244; CASTELLANO, “De decreto episcopali administrativo,” 
81, no. 9; DE PAOLIS-D’AURIA, Le norme generali, 221; LABANDEIRA, Trattato, 300. 

On the distinction between the rescript as document form and the rescript as a manifestation 
of the will of the public administration, see, e.g., Javier CANOSA, Il rescritto come atto 
amministrativo nel diritto canonico, Monografie Giuridiche 24, Milan, Giuffrè Editore, 
2003, 177-183 (= CANOSA, Il rescritto); HUELS, “Determining the Correct Canonical Rules,” 
8, 15, 20-21, 23, 30 (note 52), 43; LABANDEIRA, Trattato, 325. 

57 Cf. Comm, 22 (1990), 248-252, 277-279. On this point, see GARCIA MARTIN, Atti amminis- 
trativi singolari, 103, 109; HUELs, “Determining the Correct Canonical Rules,” 13-27; 
LABANDEIRA, Trattato, 310. 
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states that a decree is an act by which “a decision is given or a provision is 
made, which by their nature do not suppose a petition made by someone”* 
and that a rescript is an act “by which, by its very nature, a privilege, a dis- 
pensation or another favour is granted at the request of someone.”* 


Canonical doctrine, observing these definitions in the law and continuing 
to reflect on them, has formulated a number of criteria for distinguishing the 
decree and the rescript, which criteria, it is admitted, are not absolute.© In 
our view, the most significant of these criteria concern the immediate end 
and the content of the act in question. The immediate end of a decree is the 
public good, without prejudice to the good of those individuals affected by 
the act, while the immediate end of a rescript is the good of the persons 
involved, without prejudice to the public good which is also often affected 
by the act. The content of a decree is a decision, provision or precept, while 
the content of a rescript is a privilege, dispensation or another favour. Laban- 
deira thinks that “it is not easy to clearly establish the limits of these con- 
cepts,”°! but this does not mitigate their value; in the majority of cases, 
reflection on the character of a particular act leads to an identification of 
whether the act is a decree or a rescript. The challenge can often be to deter- 
mine which kind of decree or rescript an act is. 


There has been a somewhat strained effort to maintain the element of the 
petition as a distinguishing mark of the rescript, which is natural given the 
etymological sense of the term: “to write back” (re-scribere), or to give a 
written reply. In a March 1973 session of the Cetus studii “de personis 
physicis et iuridicis” of the Latin Code Commission, the Adjunct Secretary 
Wilhelm Onclin proposed this definition of a rescript: “A rescript is an act 
of the competent executive authority issued according to the norm of law at 
the request of someone, pertaining either to an administrative provision 
which must be made or to a favour which can be conferred.” The decision 
not to admit this definition into the Code meant a certain loss of clarity in 


“[CIC] Can. 48. Decretum singulare intellegitur actus administrativus ... quo ... datur deci- 
sio aut fit provisio, que natura sua petitionem ab aliquo factam non supponunt.” 

“[CIC] Can. 59, $ 1. Rescriptum intellegitur actus administrativus ... quo suapte natura, ad 
petitionem alicuius, conceditur privilegium, dispensatio aliave gratia.” 

See especially GARCÍA MARTÍN, Atti amministrativi singolari, 100-105; HUELS, “Determining the 
Correct Canonical Rules,” 34-39; Antonio INTERGUGLIELMI, / decreti singolari nell’esercizio della 
potestà amministrativa della Chiesa particolare, Studi Giuridici 95, Vatican City, LEV, 2012, 
146-148; LABANDEIRA, Trattato, 310-311; LOPEZ MEDINA, “Los actos administrativos,” 694. 

61 See his Trattato, 310. 

“Rescriptum est actus auctoritatis executive competentis ad petitionem alicuius ad normam 
iuris editus, respiciens sive qua fieri debet provisio administrativa, sive quae conferri potest 
gratia” (Comm, 22 [1990], 241). 
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distinguishing between acts, since the formal element of the petition would 
have been a determining one.* In the abstract, it is reasonable to think that 
the presence or absence of a petition would be indicative of the juridical 
nature of the ensuing act. For, when a petition is made, the initiative for the 
eventual provision belongs to someone subject to the public administration, 
presumably being a matter touching upon the juridical condition of that per- 
son or one subject to him (hence the request), and the requested favour is 
granted by rescript. When no petition is made or when the approached 
authority acts apart from the petition, the initiative belongs to the public 
administration, and its act in this case is a decree. Nevertheless, the import- 
ance of the element of the petition is overstated to the point of contradiction 
in the Latin Code: it, on the one hand, insists on the presence or absence of 
a petition as relating to the “nature” of the decree and the rescript (the decree 
“natura sua” not supposing a petition and the rescript “suapte natura” being 
at the request of someone), while, on the other hand, admitting that a decree 
can be requested (c. 57, $ 1) and that a rescript can be granted motu proprio 
or without a petition (cf. c. 63, $ 1). Evidently, if a rescript can be granted 
on the initiative of the public administration, the element of a petition in the 
current Latin law is clearly not part of the very nature of a rescript.9* 


In view of this problem, it is noteworthy that the Eastern Code eliminates 
the explicit reference to the element of petition in defining the decree and 
the rescript, identifying simply the content of the act (see c. 1510, $2, 1° and 
3°). Rightly so, for, while the element of the petition is not insignificant, it 
is, in reality, a procedural element that does not necessarily touch upon the 
substance of the administrative act. The rescript is the administrative act 
whose primary aim is the grant of a favour for the enhancement of the sub- 
Jective juridical situation of an individual physical or juridical person. The 
element of the petition, despite its historical and etymological significance, 
does not seem to be part of the nature of the rescript but a typical though 
non-essential part of the procedure for the formation of a rescript. In reality, 
a request for a rescript may be made; or the competent authority may 
perceive certain circumstances which would suggest the concession of a 


63 Cf. HUELS, “Determining the Correct Canonical Rules,” 17-18. 

64 Of course, a petition is essential for certain rescripts, such as those that radically alter one’s 
status in the Church (e.g., a dissolution of marriage, dispensation from the obligations of the 
clerical state, indult of departure from a religious institute), since the imposition of such an 
alteration is either impossible (as in the case of marriage) or penal (in the case of the clerical 
and consecrated states). Cf. DE PAOLIS-D’AURIA, Le norme generali, 221. 

65 Cf. DANIEL, The Art of Good Governance, 137-138; LABANDEIRA, Trattato, 386, at a); 
D’OsmILIO, 11 diritto amministrativo della Chiesa, 318, at 1); MIRAS-CANOSA-BAURA, Com- 
pendio, 182-183. 
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favour for the benefit of the individual and/or the common good, such that 
he is moved to grant it on his own initiative. 


Another distinguishing element related to the presence or absence of a 
petition is the contrast between a coercive act and a favourable act. As was 
recognized within the Code Commission, this distinction is not altogether 
clear. One consultor stated that it is “neither complete nor adequate, since it 
is not comprehensive of all administrative or executive acts.” Another gave 
the example of the conferral of an office, which may often be favourable but 
is not when it is conferred upon one unwillingly. This led yet another to 
suggest that a favour in the juridical sense may not be considered a favour 
according to the common understanding, proposing that “each act is an act 
of favour which is not given in a contentious way.” 67 


Indeed, acts ordinarily considered “coercive” may be subjectively favour- 
able to one party, and acts ordinarily considered “favourable” may be 
undesirable to their beneficiary. For example, the resolution of hierarchical 
recourse, as a binding decision ending an administrative controversy, is a 
coercive act; but very often one of the parties is pleased with the decision 
and considers it “favourable” to himself. On the other hand, a dispensation 
from an impediment to election to the office of superior general is a favour 
to the postulating community, but the one quarter of the membership who 
voted for another candidate may be displeased with the “favour”; or the 
engaged couple who receives a dispensation from the impediment of dispar- 
ity of cult, which was requested by the parish priest, may be offended at the 
notion that they are otherwise prohibited from validly marrying and that their 
marriage will not be sacramental. Many examples could be imagined, such 
that one can question whether the coercive-favourable distinction is truly 
suitable; and yet it does not seem appropriate to discard it altogether, inas- 
much as it points to a real distinction between acts that impose something on 
the interested parties and those that grant something to them.” 


The fact that individual persons may perceive certain acts to be favourable 
or coercive, while important in the area of pastoral care, is in itself irrelevant 


6 This position is taken by Józef Krukowski in his commentary on c. 59, as cited (though not 


accepted) by Ginter DZIERZON, “Controversie relative alla definizione legale del rescritto 
(can. 59 $1 CIC),” in La funzione amministrativa nell’ordinamento, vol. 2, 808. 

67 See Comm, 22 (1990), 139-140. 

68 Cf. HuELs, Liturgy and Law, 149. 

© Doctrine observes that there is “una distinzione generale tra gli atti che hanno per effetto 
un ampliamento della sfera giuridica dei soggetti nei cui confronti vengono emanati e gli 
atti che hanno invece per effetto una riduzione di tale sfera giuridica” (Javier CANOSA, “La 
concessione di grazie attraverso i rescritti,” in ZE, 6 [1994], 245, emphases added). 
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when discerning the nature of and classifying juridical acts of the power of 
governance. Indeed, the perceptions and circumstances of the one bound by 
an act can change—the “victorious” party may come to see some unexpected 
negative consequences of the recourse; the displeased minority of the com- 
munity may come to see the excellent qualities of the dispensed superior; 
some catechesis may help the couple appreciate the gravity of choosing not 
to enter a sacramental marriage—but these subjective elements have no 
effect on the nature of the act. It is necessary to employ more objective cri- 
teria when discerning the nature of an act. 


Drawing upon general rules given by the legislator,”% we would propose 
that an act is objectively coercive when it may injure rights, when it restricts 
the free exercise of rights, imposes a penalty or limitation of some kind, adds 
an obligation, or provides a binding exception to the ordinary course of 
things. On the other hand, an act is objectively favourable when it releases 
one from a penalty or obligation, expands one’s subjective juridical situation, 
or bestows rights and faculties. 


1.4 — The Ius singulare Debate 


Because of the singular scope of certain acts of governance and the fact 
that certain acts grant individuals some juridical faculty or impose some 
obligation apart from or even contrary to the law, there has developed in 
canonical tradition the notion of the “singular norm” (ius singulare). With 
the articulation and movement toward the codification of the singular admin- 
istrative act, some types of administrative acts began to be conceived of as 
having the character of a singular norm./! Even within the Code Commission 
some reference was made to the understanding of rescripts as documents that 
confer a ius speciale.” One consultor described a rescript granting a privil- 
ege as “a singular norm creating an objective right.” And while no singu- 
lar administrative act is described by the law in terms of being a norm (ius, 
norma), it has been the object of a significant debate among scholars of 
canonical administrative law. 


Both before and after the promulgation of the 1983 Code, a significant 
current of doctrine denied that the rescript was an administrative act but was 
rather characterized as an “individual law” or a ius singulare, issued in 


70 Cf. CIC, cc. 18, 49, 50; CCEO, cc. 1500; 1510, $2, 2°; 1517, § 1. 

7 On this discussion during the period intervening between the promulgation of the two Latin 
Codes, see ZUANAZZI, Preesis ut prosis, 281-298. 

12 Comm, 3 (1971), 81-82. 

73 See Comm, 22 (1990), 139. 
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virtue of legislative power, since it suspends the force of the general legis- 
lation when it grants its recipient something beyond or contrary to that legis- 
lation. The fact that, for example, a privilege is granted to individual persons 
in virtue of the executive function, and not in a general way in virtue of the 
legislative function, was seen to be a merely formal distinction, while the 
relationship of the privilege with legislation is the same as a legislative dero- 
gation: it creates a new right for the recipient and modifies his or her jurid- 
ical patrimony. The same is true of the dispensation, which is always con- 
trary to a norm of law, and even of a singular precept that imposes obligations 
not stated in law. All of this diverges from what is conceived of as the proper 
role of the administrative function: to execute, explain and apply the law, 
not make concessions beyond or contrary to it.’ For these reasons, Pedro 
Lombardia maintained that “doctrine should not qualify all the acts ... as 
administrative” which are identified as such by the legislator; “but it should 
preserve the classical notion of singular norms for some of these, attributing 
to them a legislative nature.”75 


74 Cf. ARIAS, “Las fuentes del ius singulare,” 935-950. In the cited study, the author observes 
that canonical tradition conceived of a privilege as a lex privata that could only be granted 
by a legislator, who alone has the power to innovate with respect to the law (see ibid., 942- 
945). This author uses rather strong language in his conclusions, saying that “it is easy for 
us to conclude, if we are logical, the impossibility of including the privilege among the 
administrative acts, if one wishes to be faithful to its true juridical nature” (see ibid., 945); 
“defining the dispensation as an administrative act in the strict sense is to attack the juridical 
nature of this source of an objective right” (see ibid., 947). See also, e.g., Alberto DE LA 
HERA, “La norma singular,” in Dimensiones juridicas del factor religioso: estudios en 
homenaje al profesor López Alarcón, Murcia, Universidad de Murcia, 1987, 205-224 (= DE 
LA HERA, “La norma singular”); Iván C. IBAN, “Reflexiones en torno al ius singulare,” in 
ibid., 239-253 (= IBAN, “Reflexiones en torno al ius singulare”), Tommaso MAURO, “Le 
fonti del diritto canonico dalla promulgazione del Codex fino al Concilio Vaticano II,” in 
La norma en el derecho canónico. Actas del III Congresso internacional de derecho 
canónico (Pamplona, 10-15 octubre de 1976), vol. 1, Pamplona, EUNSA, 1979, 563-567; 
RANAUDO, “Gli atti amministrativi canonici,” 704. 

While Jean GAUDEMET acknowledges and develops the historical argument, he dismisses 
its practical importance. His more pronounced concern with the ¡us vigens is the allocation 
of the privilege among singular administrative acts on the one hand, while reserving their 
concession to legislators on the other hand. See his “Reflexions sur le libre I De normis 
generalibus du Code de droit canonique de 1983,” in RDC, 34 (1984), 101-102, and “Ambi- 
guité du privilège,” in Winfried SCHULZ (ed.), “Vitam impendere vero.” Studi in onore di 
Pio Ciprotti,” Rome, LEV, 1986, 45-62. 

See his “Legge, consuetudine ed atti amministrativi,” 96-97, and his Lezioni di diritto canonico, 
208-209, 221, 223-226. Cf. also Giuseppe ComoTTI, “Lezione 15. La flessibilità dell’ordina- 
mento canonico,” in Javier OTADUY, Lezioni di diritto canonico. Parte generale, Manuali 5, 
Venice, Marcianum Press, Facoltà di Diritto Canonico San Pio X, 2011, 201, no. 7; Chiara 
MINELLI ZAGRA, “Il contributo di Pedro Lombardia all’elaborazione di una teoria generale degli 


75 
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The characterization of such acts as administrative acts attributes prevailing 
importance to their singularity over their relationship with the law and the 
aspect of juridical competence, such that these acts may appear to contravene 
the principle of legality so essential to the administrative function. And there 
is a risk, in practice, of attributing to any organ of the public administration 
the power to issue them while in fact certain acts are proper to legislators, 
especially the rescript granting a privilege” or a dispensation from the general 
legislation.” It has been argued that the insistence that such acts are adminis- 
trative in nature flows from “an excessive attachment to generality as a char- 
acterizing element of legislative acts” to the detriment of the principle of legal- 
ity and the distinction of functions. In other words, if the administrative 
function aims at the execution or implementation of the norm of law, how is 
it that certain administrative acts are, by their nature, innovative or even in 
conflict with the law (præter vel contra legem)? How successful has the ius 
conditum been in distinguishing functions if some of the acts attributed to the 
administrative function cannot by law be placed by the public administration, 
such that, for example, neither the dicasteries of the Roman Curia nor the vicar 
general nor the major superior have the power in law to issue a privilege? 


In response to these concerns, a prevailing, more persuasive group of 
authors explains the importance of distinguishing between an act having the 
force of law and an act having the character of law. A rescript granting a 
dispensation or a privilege, for example, has the force of “derogation” from 
the law for a particular person or situation (cf. CIC, c. 38; CCEO, c. 1515); 
and in this way it constitutes a new norm peculiar to them, since it has bind- 
ing (even if permissive) force. The act, nevertheless, does not have the char- 
acter of the law because its form, its qualities of being particular (not general) 


atti amministrativi,” in Juan Ignacio ARRIETA and Gian Piero MILANO (eds.), Metodo, fonti e 
soggetti del diritto canonico. Atti del Convegno Internazionale di Studi “La Scienza Canonis- 
tica nella seconda metà del'900. Fondamenti, metodi e prospettive in D’Avack, Lombardia, 
Gismondi e Corecco.” Roma, 13-16 novembre 1996, Vatican City, LEV, 1999, 299-316. 

76 See CIC, c. 76, $1; CCEO, c. 1531, $1. Cf. KRUKOWSKI, “Notion de l’acte administratif 
individuel,” 498-499, no. 2.1.1. 

7 Cf. CIC, cc. 87, $1; 90, $1; CCEO, cc. 1536, $ 1; 1538, $ 1. 

78 See LOMBARDÍA, “Legge, consuetudine ed atti amministrativi,” 80-83. In a similar sense, 
see Javier OTADUY, “El sentido de la ley canónica a la luz del Libro I del nuevo Código,” 
in La nueva codificación canónica. I. Temas fundamentales en el nuevo Código, XVII 
Semana española de derecho canónico, Salamanca, Universidad Pontificia de Salamanca, 
1984, 73-75 (= OTADUY, “El sentido de la ley canónica”). 

Even though such singular norms lack the characteristic of generality in terms of their 
direct juridical efficacy, they do impose upon the community the general obligation to 
respect and not oppose the existence of that singular norm (cf. FERNÁNDEZ ARRUTY, “La 
norma singular,” 85). 


200 STUDIA CANONICA | 1, 2016 


and concrete (not abstract), the competent authority, and the means of chal- 
lenging it are almost entirely distinct. Even if it may be described as a norm 
in a broad sense, its consequences are singular in scope and amount to no 
innovation of the normative order in itself.” 


One could argue that not every singular administrative act is issued by an 
executive authority, since some, especially the privilege, can only be issued 
by a legislator. Nevertheless, this position is overcome by appreciating the 
fact that the law does not state that such acts are placed in virtue of legisla- 
tive power; rather, it says that they are placed by a legislator. And every 
legislator also enjoys executive power, since he necessarily has the ability to 
bring his own legislative norms to realization. The fact that the author of a 
rescript granting a privilege or a dispensation without a just and reasonable 
cause is a legislator does not mean he is employing his legislative power. 
Rather, the legislator in placing such acts is acting as an organ of the public 
administration.8° And so it is in fact a question of a reservation of such acts 
to administrative authorities who are also legislators, due to the fact that the 
administrative act in question could bring prejudice to the legislative norm.8! 


It cannot be denied that the supreme legislator declares that the singular 
precept and the rescript granting a privilege or a dispensation are singular 
administrative acts (CIC, cc. 35; 49; 59, $ 1; CCEO, c. 1510, $2, 2°-3°). The 
motivation for this is, in part, to create a clearer distinction of functions for 
the protection of the rights of the faithful before the public ecclesiastical 
administration, in fulfilment of the sixth and seventh guiding principles for 
the revision of the Code of Canon Law. If these acts are acts of legislative 
power, they would be immune from the ordinary method for challenging 
singular administrative acts; but the legislator has willed that they be subject 


79 Cf. ZUANAZZI, “Contributo,” 247, note 43. See also FERNANDEZ ARRUTY, “La norma singu- 
lar,” 85-90; GARCIA MARTÎN, Atti amministrativi singolari, 105-107; Sandro GHERRO, 
“Il privilegio nei due vigenti Codici di Giovanni Paolo II,” in Studi sul Codex canonum 

Ecclesiarum orientalium, Padua, CEDAM, 1994, 88-89 (= GHERRO, “Il privilegio”); SPIN- 

ELLI, “L’atto amministrativo,” 104; Luigi VANNICELLI, “Persona e ordinamento nel diritto 

amministrativo. IV tavola rotunda: discussione,” in Persona e ordinamento della Chiesa (Atti 

del II Congresso internazionale di diritto canonico), Milan, Giuffrè Editore, 1975, 451, no. 3. 

In the early discussions on the canons of privileges, the competent authority was seen by 

Onclin to be one with executive power in the Church. Cf. Comm, 3 (1971), 89. 

8! Cf. LABANDEIRA, Trattato, 301-303; Jorge MIRAS, “Chapter I. Common Norms. Canon 35,” 
in Exegetical Comm, vol. 1, 474-475. See also CANOSA, IÍ rescritto, 178; IDEM, “El privil- 
egio en el contexto de los derechos de los fieles,” in Fidelium iura, 12 (2002), 77 (= CANOSA, 
“El privilegio”); CHIAPPETTA, Il Codice di diritto canonico, vol. 1, 92-93, no. 560; DE 
PAOLIS-D’AURIA, Le norme generali, 202-203; John M. HUELS, “Privilege, Faculty, Indult, 
Derogation: Diverse Uses and Disputed Questions,” in Jur, 63 (2003), 220-225 (= HUELS, 
“Privilege”). 
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to hierarchical administrative and contentious-administrative (judicial) con- 
trol. Thus, they are administrative acts by the will of the legislator. Even if 
one wishes to insist that exceptions to the binding force of the general legis- 
lation can only be made via acts of legislative power, one cannot deny that 
it is within the power of the supreme legislator to entrust instruments to the 
public administration that are effective for making such exceptions. And this 
is precisely what he has clearly done by developing the canonical notion of 
the privilege and the dispensation.*? 


In regard to the singular precept, which authors espousing the ius singu- 
lare theory consider a norm when its object is præter legem, Eduardo Laban- 
deira points out irrefutably that it is markedly different from a legislative 
norm. On the foundational plan, he recalls that, in current canonical doctrine, 
acts of a singular scope are called juridical acts, while those of a general 
scope are called norms. Norms can be legislative or executive in nature, but 
juridical acts of Church governance are always executive (acts of judicial 
power being those that resolve controversies and not so much having a direct 
governing function). Accordingly, there is no doubt that the singular precept, 
being applied by its nature to a concrete case with specific recipients, is an 
act of executive power, not legislative and not normative, properly speak- 
ing.83 And it is different not only due to its lack of generality. Indeed, while 
a legislative norm is given in virtue of legislative power, a precept is given 
in virtue of executive power or even non-juridical power (i.e., a moral order 
issued by a competent authority with “dominative power”). While a law is 
perpetual, a precept may be temporal or limited to concrete cases or individ- 
ual persons while they live. A law is directed primarily toward the interests 
of the public, whereas a precept applies in particular to its recipient or to a 
specific situation. And whereas a law is presumed to be territorial, a precept 
is personal and not territorial.84 


See Marfa BLANCO, “Consideraciones sobre el ius singulare y el acto administrativo,” in 
IC, 58 (1989), 673-677 (= BLANCO, “Consideraciones sobre el ius singulare”); IDEM, “Con- 
sideraciones sobre los actos administrativos,”in La funzione amministrativa nell’ordina- 
mento canonico, vol. 2, 1138-1141; ZUANAZZI, Preesis ut prosis, 496. 
# See Eduardo LABANDEIRA and Jorge Miras, “El precepto penal en el CIC 83,” in JE, 3 
(1991), 671-690, esp. 684 (the second mentioned author prepared the final version of the 
article for the first, who had in the meantime died; = LABANDEIRA-MIRAS, “El precepto 
penal”). See also LABANDEIRA, Trattato, 316-318. 
See Eduardo LABANDEIRA, “Clasificación de las normas escritas canónicas,” in JC, 58 
(1989), 679-693, at 681-682. He does not include privileges, dispensations and precepts 
among the written norms of the canonical system. 

For a similar comparison of the law and the precept, see FERNANDEZ ARRUTY, “La norma 
singular,” 91. 
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2 — Types of Singular Administrative Acts 


In the previous section, the doctrinal problem of the classification of sin- 
gular administrative acts was explored. In weighing the discussions of the 
Code Commission and of the authors as well as the choices of the supreme 
legislator in both the Latin and Eastern Codes, the elements of the immediate 
end and the content of the individual act were underscored as determinative. 
And it was suggested that the currently recognized twofold typology of the 
decree and the rescript is open to development. Moreover, the distinction 
between acts which are objectively coercive and objectively favourable was 
proposed. 


This section will identify more specifically the diverse kinds of decrees 
and explain the notion of the rescript and its various kinds of content. In 
order to illustrate the concrete value of these distinctions, examples of each 
kind of act indicated in the two Codes in force will be identified. The 
immediate aim of this exercise is to determine what typology of singular 
administrative acts most conforms to the reality of administrative activity. 


The general norms of the Church’s legislation seem to identify four prin- 
cipal kinds of singular administrative acts: the decree that makes a decision 
(CIC, c. 48; CCEO, c. 1510, $2, 1°), the decree that makes a provision 
(ibid.), the decree that imposes a precept (CIC, c. 49; CCEO, c. 1510, $2, 
2°), and the rescript, which grants a privilege, a dispensation or another 
favour (CIC, c. 59, $ 1; CCEO, c. 1510, $ 2, 3°). There is also another act 
that is treated differently between the two Codes: the licentia (permission), 
which in the Latin Code is governed by the rules on rescripts (c. 59, $ 2) and 
which in the Eastern Code is one kind of favour granted by rescript (c. 1510, 
$2, 3°). This is the order that will be followed in this section as a way of 
preparing for some analytical conclusions about the optimal method of typi- 
fying administrative acts in canon law. 


2.1 — The Decision 


The legislator identifies the singular administrative decree that makes a 
decision when stating that a singular decree is, in part, an act by which “pro 
casu particulari datur decisio” (CIC, c. 48). A decision in itself is a rather 
generic concept, since it can be applied to any act of the will or disposition 


$5 Almost the same expression is used in the Eastern Code: “pro casu speciali datur decisio” 


(c. 1510, $ 2, 1°). Here speciali has the sense not of “special,” as in “unique,” but “specific” 
(species). 
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concluding an intellective process. A decision that is an administrative act is 
one that is unilateral, applicable to specific individual juridical or physical 
persons, and effecting a partial or total positive or negative change to their 
subjective juridical situation. Being noted for its solemnity,* the singular 
administrative decree, whether it is a decision or a provision, is the instru- 
ment by means of which the public administration makes “the decisions that 
are most important for the general good.”#? It constitutes the ordinary, prin- 
cipal type of administrative act, since it is employed with high frequency and 
with great social impact in ecclesial praxis and in the norm of law itself.88 


Some currents of doctrine have a rather limited view of the singular 
administrative decision as an act that resolves some controversy, such as a 
dispute between two members of the faithful or between a bishop and a priest 
on the occasion of hierarchical recourse.*? The decision may resolve a con- 
flict, but it is not limited to this. There must be included within this type 
of act any singular disposition (aside from the precept)?! of an objectively 
coercive character, that is, which limits rights, imposes penalties or obliga- 
tions, and creates binding exceptions for those affected. Indeed, it is any such 
act to which the legislator attaches juridical guarantees, that is, acts for which 
an administrative procedure is prescribed in the current law in view of the 
possibility that rights could be injured (cf. CIC, c. 50; CCEO, c. 1517, $ 1). 


After examining the two Codes of the Corpus iuris canonici vigentis, 
several categories of singular administrative decisions can be identified. Any 
Jurist may distinguish them variously, and here is one approach, which 


86 Cf. CASTELLANO, “De decreto episcopali administrativo,” 85. 

87 See LABANDEIRA, Trattato, 312. 

88 Cf. CHIAPPETTA, 11 Codice di diritto canonico, 70, no. 462; Jorge MIRAS, “Sentido minister- 
ial de la función de gobierno y tutela jurídica en el derecho administrativo canónico,” in 
Antonio VIANA (ed.), La dimensión de servicio en el gobierno de la Iglesia, Colleción 
Canónica, Pamplona, EUNSA, 1999, 274, 

See, e.g., Ignacio GORDON, De recursibus administrativis in novo Codice, Rome, PUG, 
1983, 4 (= GORDON, De recursibus administrativis in novo Codice). See also D’OSTILIO, I 
diritto amministrativo della Chiesa, 298, 12.1; Michael R. MOODIE, “Chapter II. Singular 
Decrees and Precepts [cc. 48-58],” in New Commentary on the Code of Canon Law, 109; 
James E. RISK, “Chapter II. Individual Decrees and Precepts [cc. 48-58],” in James A. COR- 
IDEN, Thomas J. GREEN and Donald E. HEINTSCHEL (eds.), The Code of Canon Law. A Text 
and Commentary, New York/Mahwah, Paulist Press, 1985, 52 (= The Code of Canon Law. 
A Text and Commentary). 

2 Cf. MIRAS-CANOSA-BAURA, Compendio, 232; Julio GARCÍA MARTÍN, Il decreto singolare, 
Rome, EDIURCLA, 2004, 98-99 (= GARCIA MARTIN, Il decreto singolare). 

In the Latin Code, the precept is considered a species of decree, but this is not to say that it 
is a decision. Rather, that Code suggests that there are three kinds of singular administrative 
decrees: the decision, the provision, and the precept (cf. cc. 48-49). 
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considers twelve categories of decisions. These categories are not necessarily 
mutually exclusive. 


1. It is by means of a singular administrative decree that makes a decision 
that the public administration brings about the modification or suppression 
of a juridical institute. The suppression of a juridical institute is evidently a 
decision since it extinguishes the institute and removes it from the relative 
ecclesial structure. A modification may be either positive or negative insofar 
as, respectively, it adds to or removes from the juridical situation of an insti- 
tute. It may very well be that this modification is happily received by the 
physical persons associated with the institute; but the point is that the modi- 
fication is compulsory, and it is possible that the rights of the institute could 
be injured. 


One discovers examples of both a general and particular character. Gen- 
eral examples of this include the suppression of any juridical person (C/C, 
c. 120, $1; CCEO, c. 927, $2), the extinctive union or division of any jur- 
idical person (CIC, cc. 121-122; CCEO, c. 929), and the alteration or sup- 
pression of an office (CCEO, c. 936, $3). 


More specific examples pertaining to the many aspects of ecclesiastical 
organization include the suppression or modification of a Church sui iuris 
(cf. CCEO, cc. 57, $ 1; 155, $2), the transfer of the seat of a Church sui iuris 
(cf. CCEO, c. 57, $3), the unification, division, suppression or modification 
of provinces and eparchies, as well as the transfer of eparchial sees (CCEO, 
cc. 85, $1; 177, $2), the alteration or suppression of an ecclesiastical prov- 
ince or region (CIC, cc. 431, $3; 433, $ 1), the suppression of a conference 
of bishops (CIC, c. 449, $1), the modification or suppression of an exarchy 
(CCEO, c. 85, $3), the modification of boundaries of a Church’s territory 
(CCEO, c. 146, $2), the dissolution of a presbyteral council (CIC, c. 501, 
$3; CCEO, c. 270, $ 3), the modification or suppression of districts (CCEO, 
c. 276, $2), the suppression of a chapter of canons or its separation from a 
parish (CIC, cc. 504; 510, $ 1), the modification or suppression of a parish 
(CIC, c. 515, $2; CCEO, c. 280, $2), the modification or suppression of an 
exarchy (CCEO, c. 311, $2), the suppression of a monastery (CCEO, c. 438, 
$$ 1-3), aggregation to, separation from, or suppression of a monastic con- 
federation (CCEO, c. 440, $$ 1-2), the suppression of an order or congrega- 
tion (CCEO, c. 507), the union, redefinition or suppression of provinces 
(CCEO, c. 508, §2),” the suppression of a religious house (CCEO, c. 510), 


2 For an example of a controversy stirred up over the extinctive union of provinces, see 


SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, Decretum Congressus, 13 May 1997, 
prot. no. 27013/96 CA, in William L. DANIEL (ed.), Ministerium Iustitia. Jurisprudence of 
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the suppression of an association of the faithful (C/C, cc. 320; 326, $ 1; 
CCEO, c. 583), the reduction of a sacred place to profane, non-sordid use 
(CIC, cc. 1212; 1222; 1224, $2; CCEO, c. 873, $2),% and the removal of 
the dedication or blessing of an altar (CIC, c. 1238, $ 1). 


2. Another kind of decision is that which amounts to an extrajudicial 
judgement about certain juridical facts. This involves the evaluation of facts 
or proofs leading to a disposition binding the individuals involved. Examples 
include the decision concerning the legitimacy of an impediment to partici- 
pate in the synod of bishops (CCEO, cc. 68, §2; 104, $2) or council of 
hierarchs (CCEO, c. 165, §2), matters pertaining to several eparchies or 
affecting civil authorities (CCEO, c. 100), a matter pertaining to the person 
of a bishop of the permanent synod (CCEO, c. 116, $ 3), the nullity of sacred 
ordination (CIC, c. 290, 1°; CCEO, c. 394, 1°), an impediment to receive or 
exercise holy orders (cf. CIC, cc. 1041-1042, 1044; CCEO, cc. 762-763), the 
separation of spouses (CIC, cc. 1153, $ 1; 1692, $ 1; CCEO, cc. 864, $ 1; 
1378, $ 1), the presumed death of a spouse (CIC, c. 1707, $1; CCEO, 
c. 1383, § 1), and suspension of execution of an administrative act (CIC, 
cc. 41; 1736, §2; 1737, $3; CCEO, cc. 1000, $2; 1522, $ 1). 


3. As doctrine acknowledges without dispute, the resolution of contro- 
versies by the public administration is done by a singular decree that makes 
a decision. Examples of this include the decision about the revocation or 
amendment of another administrative act (CIC, c. 1735; CCEO, c. 999, $ 1), 
the decision resolving a hierarchical recourse (CIC, c. 1739; CCEO, cc. 1002, 
1004), the confirmation of an arbitral sentence (CCEO, c. 1181, $ 1), and the 
declaration of illegitimate possession of an office (CIC, c. 154; CCEO, 
c. 944). 


the Supreme Tribunal of the Apostolic Signatura. Official Latin with English Translation, 
Gratianus Series, Montréal, Wilson & Lafleur Ltée, 2011, 275-287 (= Ministerium lustitiæ); 
the 8 November 1997 Decretum definitivum Collegii c. AGUSTONI issued in the same case 
is published in ibid. at 287-298. 

This is frequently the object of recourse in our time. Also, modifications of the juridical 
situations of churches non infrequently stir up the will to make recourse: e.g., the change 
of the church destined for celebrations of the extraordinary form of the Holy Mass chal- 
lenged by a lay woman (see SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, Decretum 
Congressus, 5 June 2010, prot. no. 42974/09 CA, in L'attività della Santa Sede nel 2010, 
Vatican City, LEV, 2011, 614-615), alteration of the name of St. Stephen parish and church, 
in which the Archbishop-author of the act was the recurrent before the Supreme Tribunal 
(see IDEM, Decretum Congressus, 25 October 2002, prot. no. 29341/98 CA, in L’attivita 
della Santa Sede nel 2002, Vatican City, LEV, 2003, 849), and the non-choice of the church 
of St. Casimir as the principal parochial church of a new parish (see IDEM, Decretum 
definitivum Collegii c. AGUSTONI, 21 June 1997, prot. no. 26001/95 CA, in L'attività della 
Santa Sede nel 1997, Vatican City, LEV, 1998, 939). 
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4. When the public administration makes negative determinations about 
the status of persons, it issues a singular administrative decision. This occurs, 
for example, in cases of the declaration of nullity of sacred ordination (CIC, 
c. 290, 1°; CCEO, c. 394, 1°), dismissal from the clerical state or deposition 
(CIC, c. 290, 2°; CCEO, c. 394, 2°), non-admission of a so-called transitional 
deacon to the order of the presbyterate (CIC, c. 1030), dismissal of a nov- 
ice during the period of the novitiate (CIC, c. 653, $ 1; CCEO, cc. 461, $ 1; 
525, $ 1), non-admission to temporary profession (CIC, c. 653, $2; CCEO, 
cc. 461, § 1; 547, $ 1), declaration of dismissal a iure from a monastery or 
institute (CIC, c. 694, $2; CCEO, cc. 497, §2; 551),% extraordinary dis- 
missal from a monastery or institute of consecrated life (CIC, c. 703; CCEO, 
cc. 498, $1; 551), dismissal of a monk or religious in temporary vows and 
its confirmation (CIC, cc. 699-700; CCEO, cc. 499; 552, $ 1),% dismissal of 
a monk, religious or other member in perpetual vows and its approval or 
confirmation (CIC, cc. 699-700; 729; 746; CCEO, cc. 500, $$ 1, 4; 553; 
568, §2), and non-admission to definitive/perpetual incorporation (CIC, 
c. 726, $ 1). 


5. One disputed point is whether the denial of a request, especially a 
favour, is a singular administrative decision or a rescript. This question was 
debated within the Cetus of the Code Commission drafting the canons on 
singular administrative acts in terms of whether the denial of a favour was 
an act subject to administrative recourse.°’ The view holding that it is subject 
to recourse was based on the notion that favours are also for the common 
good and therefore their denial may bring harm to the community; the con- 
trary position held that the judgement of the superior reigned in the matter 


% A decision of the Supreme Tribunal of the Apostolic Signatura on this matter, bearing prot. 


no. 34180/02 CA, is cited in Giacomo INCITTI, “Momento prudenziale nell’accettazione dei 

candidati al sacerdozio,” in Discrezionalita e discernimento nel governo della Chiesa, 244, 

note 38. 
25 While it could be argued that this is not a decision since the dismissal occurs a iure, the 
legislator entrusts the verification and evaluation of the facts to the superior, and the dec- 
laration, based on this evaluation, establishes the dismissal clearly in the public forum. In 
this context, it is worthwhile to note that what is called a decisio in the law was originally 
called a declaration: normarum declaratio pro casu particulari (cf. Comm, 22 [1990], 300). 
For an example of the non-admission of a religious to perpetual profession as the object of 
contentious-administrative recourse, see SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, 
Decretum Congressus, prot. no. 30041/99 CA, in L’attivita della Santa Sede nel 2000, Vatican 
City, LEV, 2001, 892; decisions on distinct points in the cause were issued on 25 May, 6 June 


96 


and 13 June 2000. In another cause, the declaration of nullity of profession was challenged 
(see IDEM, Decretum definitivum Collegii c. AGUSTONI, 27 March 1993, prot. no. 20311B/88, 
in L'attività della Santa Sede nel 1993, Vatican City, LEV, 1994, 1271, no. 5). 

97 See Comm, 17 (1985), 49-51. 
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and that there is no right to a favour. Curial administrative praxis seems to 
support the latter view, based on the idea that what would be granted by 
rescript is denied by rescript. Accordingly, the denial of a request has often 
not been supported with motives, consisting rather of terse responses such 
as negative et amplius, lectum, and in decisis; supplying motivation was left 
to the discretion of the authority.’ 


It is difficult to defend this position, however, considering that a rescript 
is, by definition, the concession of a favour, not merely a response to a 
request (CIC, c. 59, $ 1; CCEO, c. 1510, $2, 3°); and the denial of a requested 
favour may frequently leave the petitioner aggrieved. “Thus a negative reply 
to a request for a rescript is not a rescript, even if given in the form of a 
rescript, because a rescript is defined in law as the grant of a favour. The 
denial of a favour cannot be a rescript but is a decree. It is a judgement of 
the competent authority that the favour is not to be granted, and recourse can 
be taken against this judgement.”* For this reason, it must be motivated in 
accord with canon 51 (CCEO, c. 1519, $2) and is subject to challenge.! 


Indeed, the denial of a favour is a unilateral, binding decision that refuses 
to enrich the subjective juridical situation of the petitioner(s). The denial of 
other requests that are not merely personal favours but also directed to the 
public good include the following: denial of confirmation of an election 
(CIC, c. 179; CCEO, cc. 153, §4; 960),'% non-admission of a postulation 
(CIC, c. 183, $1; CCEO, c. 963, $$ 3-4), revocation of assent approving a 
candidate for the episcopate (CCEO, c. 182, § 4), objection of a bishop to the 
incardination/ascription, excardination/transfer, or move to another diocese 
or eparchy (CIC, cc. 268, § 1; 271; 693; CCEO, cc. 360, $ 2; 361; 365, $ 1), 


% Cf. Benedetto GANGOITI, “De rescriptorum instituto in iure canonico,” in Studi di diritto 


canonico in onore di Marcello Magliocchetti, vol. 2, Rome, Catholic Book Agency, 1979, 
661 (= GANGOITI, “De rescriptorum instituto in iure canonico”); Mariano LOPEZ ALARCON, 
“El abuso de derecho en el ordenamiento canónico,” in JC, 9 (1969), 140. 

HUELS, “Determining the Correct Canonical Rules,” 8; see also note 45 on p. 28 and note 
52 on p. 30; see also IDEM, Liturgy and Law, 160. 

LABANDEIRA is less definitive, but his reasoning is strained: he resists denying that the 
negative response to a request for a favour is a rescript, perhaps because of curial praxis, 
but he ultimately must admit that it is at least analogous to a “decree of denial” (decreto 
denegatorio); see Trattato, 326. In a similar sense, see Javier CANOSA, “Chapter III 
Rescripts,” in Exegetical Comm, vol. I, 566-567. 

100 Cf. Javier CANOSA, “La concessione di grazie attraverso i rescritti,” in JE, 6 (1994), 253. 
!0! The object of one cause of contentious-administrative recourse concerned the declaration of 
juridical incapacity for passive voice in an election. See SUPREME TRIBUNAL OF THE APOS- 

TOLIC SIGNATURA, Decretum definitivum Collegii c. ECHEVARRÍA RODRÍGUEZ, 14 March 

2009, prot. no. 40073/08 CA, in L'attività della Santa Sede nel 2009, Vatican City, LEV, 

2010, 599. 
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a bishop’s denial of a cleric’s request to be admitted to the novitiate (CCEO, 
c. 452, $ 1), an order to return to the monastery from which one intended to 
transfer (CCEO, c. 488, $ 2), the denial of permission or approval for publi- 
cation of a doctrinal writing (CIC, c. 830, $3; CCEO, c. 664, $3), and denial 
of a request to impart general absolution (cf. CIC, c. 961, $2). 


6. It is by means of a decision that the public administration effects the 
limitation or revocation of freedoms, favours, faculties or rights. This may 
occur in the case of the revocation of an administrative act that was object- 
ively favourable.'!° Examples include the rescission of a decree of provision 
of an office (CIC, c. 149, §2; CCEO, c. 940, $ 2), rescission of an election 
(CIC, c. 166, §2; CCEO, c. 948, §2), revocation of a compromise (CIC, 
c. 175, 1°), admitting the revocation of a postulation (CIC, c. 182, $ 4), revo- 
cation of delegated power (CIC, cc. 141; 142, §1; CCEO, c. 992, § 1), deci- 
sive intervention of the patriarch or major archbishop when the metropolitan 
is negligent (cf. CCEO, c. 80, 2°), restrictive determinations regarding a 
bishop emeritus (CIC, c. 402, $1; CCEO, c. 211, $1), limitation of powers 
of an auxiliary bishop while a see is vacant (CCEO, c. 224, $3), abbreviating 
the previously agreed upon period for a cleric to be legitimately absent from 
the diocese or eparchy (CIC, c. 271, $3; CCEO, c. 362, $ 1), revoking the 
right to live as a hermit (CCEO, c. 485), decision about whether a dismissed 
cleric may exercise holy orders (CCEO, cc. 498, §3; 551), dismissal from 
an association of the faithful (C/C, cc. 308; 316, §2; CCEO, c. 580), removal 
of a mandate to teach (CCEO, c. 644), denial of exercise of the faculty to 
absolve sins in a particular place (CCEO, c. 722, $$2 and 4), revocation of 
faculty to absolve sins (CIC, c. 974, $ 1; CCEO, c. 726, § 1), dismissal from 
the major seminary (cf. CIC, c. 241, $3),!° removal of a presbyter’s or 
deacon’s faculty to preach (CIC, c. 764), revocation of a dimissorial letter 
(CIC, c. 1023), and the papal commission of a cause to the Rota ex officio 
(CIC, c. 1444, $2; cf. CCEO, c. 1059, § 1), which renders tribunals compe- 
tent by law absolutely incompetent (cf. CIC, c. 1417, §2). 


7. It is by means of an administrative decision, too, that the competent 
authority makes dispositions about consequences of other acts. This is for 
the most part a matter of determining the allocation of goods on the occasion 


102 Cf. CIC, c. 47, e.g., cc. 79, 83, $2; 84; CCEO, c. 1513, $3; e.g., c. 1532, $ 1, 4°. This kind 
of act can be the source of considerable juridical insecurity, especially for the individual 
beneficiary of a favour granted by rescript, and therefore should not be done lightly 
(cf. CANOSA, Il rescritto, 190-191). 

For an example of a cause of the non-admission of a layman to the seminary or holy orders, see 
SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, Decretum Congressus, 10 July 2000, prot. 
no. 30677-8/99 CA, in L'attività della Santa Sede nel 2000, Vatican City, LEV, 2001, 892. 
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of the extinctive union or suppression of a juridical person (cf. CIC, cc. 122- 
123; CCEO, cc. 926, $ 1; 929), as in the case of a suppressed monastery of 
pontifical right (CCEO, c. 438, $4), a suppressed monastic confederation 
(CCEO, c. 440, $ 3), a suppressed order or congregation (CCEO, c. 507), and 
a suppressed province (CCEO, c. 508, $ 3). Other examples of such dispos- 
itions include the decision about the reparation of damages on the occasion 
of hierarchical recourse (cf. CCEO, c. 1005), the decision about a civilly 
valid, canonically invalid alienation (CIC, c. 1296; CCEO, c. 1040), and the 
placing under supervision of one who committed a more serious delict 
(CCEO, c. 1428). 


8. Rescripts frequently grant exceptions for individual persons, especially 
in the case of a dispensation; however, such exceptions, as a rule, are used 
or not used freely by the beneficiary (cf. CIC, c. 71). When there is an 
imposition of a binding exception to the common norm, this may be done by 
an administrative decision, as the case may be. Examples of this include 
establishing that a novitiate is to be completed in a house other than the 
novitiate house (CIC, c. 647, $2; CCEO, cc. 456, $2; 522, $1), extension 
of the novitiate for an individual novice (CIC, c. 653, $2; CCEO, cc. 461, 
§2; 525, $ 1), establishing the residence of a hermit (CCEO, c. 483), estab- 
lishing a probationary period for a transferred monk or nun (CCEO, c. 488, 
§2), the decision about whether the recurrent is to be questioned during 
hierarchical recourse (CIC, c. 1738; CCEO, c. 1003), the reduction or trans- 
fer of obligations of celebrating the most holy Eucharist (CIC, cc. 1308- 
1309; CCEO, cc. 1052-1053), and the reduction, moderation or commutation 
of a pious will (CIC, c. 1310, $$ 1-2; CCEO c. 1054, $$ 1-2). 


9. Negative decisions about the status of gatherings of collegial bodies are 
also made by an administrative decree that makes a decision, since they inter- 
rupt the ordinary course of ecclesial collaboration. This occurs when there is a 
transfer, extension, suspension or dissolution of the sessions of a consultative 
governing organ such as the ecumenical council (CIC, cc. 338, $ 1 and 340; 
CCEO, cc. 51, § 1 and 53), a meeting of the Eastern synod of bishops (CCEO, 
c. 108, $ 1), a papal synod of bishops (CIC, cc. 344, 6°; 347, § 2), a metropolitan 
synod (CCEO, c. 133, § 1, 2°), a patriarchal assembly (CCEO, c. 142), a plenary 
council (CIC, c. 441), a provincial council (CIC, c. 442, $ 1), a meeting of the 
council of hierarchs (CCEO, cc. 159, 2°; 172), a diocesan synod (CIC, c. 468), 
or an eparchial assembly (CCEO, c. 237, § 1). Another example is the revoca- 
tion of convocation of the synod of bishops (cf. CCEO, c. 69). 


10. The removal from office is a decision, since it interrupts some area of 
ecclesiastical ministry, it renders the good name of the officeholder vulnerable 
to harm, and it presumably deprives the officeholder of some ministry or 
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employment (ius in re). Examples of this are abundant in the Codes.!% 
Another expression of this is the declaration of removal from office a iure 
(CIC, c. 194, §2; CCEO, c. 976, $ 2), which publicly establishes the juridical 
effects imposed by law and renders them enforceable. 


11. Also, the coercive transfer of an officeholder, that is, one imposed 
when the officeholder is unwilling to be transferred, is an administrative 
decision (e.g., CIC, cc. 190, $$ 1-2; 1751; CCEO, cc. 85, $2, 2°; 972, $2; 
1399, $ 2). Like a removal, it can tarnish the good name of the officeholder 
whose term, which is presumably a public fact, had not been completed. It 
compromises the principle of stability that informs the conferral of ecclesi- 
astical offices for the public good. 


12. Finally, it is by a singular administrative decision that the public 
administration effects the imposition or declaration of penalties after legit- 
imately carrying out the administrative penal procedure (C/C, c. 1720, 3°; 
CCEO, c. 1486).!% Included in this category are other decisions issued 
within the administrative penal procedure which, although not conclusive 
with regard to the object of the procedure, may be challenged inasmuch as 
they touch upon the rights of the accused and/or the community. Examples 
of this are the initiation of the preliminary investigation (CIC, c. 1719; 
CCEO, c. 1470), the conclusion of the preliminary investigation and place- 
ment of the acts in the archives (ibid.), the decision to proceed with the penal 
procedure or trial as well as the revocation or alteration of this decision (C/C, 
c. 1718, $$ 1-2; CCEO, cc. 1469, $$ 1-2; 1472, $ 1), the decision to proceed 
administratively instead of by trial (CIC, c. 1718, $ 1, 3°; CCEO, c. 1402, 
$2), the decision to abstain from imposing a penalty (CIC, c. 1344; CCEO, 
c. 1403, $ 1), the reservation of remission of a penalty (CCEO, c. 1423), the 
revocation of the measures named in canon 1722 of the CIC and canon 1473 
of the CCEO, and the imposition of a penance (CIC, cc. 1340; 1358, $2). 


2.2 — The Provision 


Within the norm in which the legislator defines the singular administrative 
decree that makes a decision, he mentions also that which makes a provision, 
including within the notion of the singular decree that act by which “pro 


104 See, e.g., CIC, cc. 192; 253, $3; 318, $2; 367; 485; 494, $2; 805; 810, $1; 1422; 1436, 
$2; 1740; CCEO, ce. 974-975; 122, $2; 231, $2; 232, $2; 247, $1; 251, $1; 255; 262, 
$2; 303; 310; 314, $2; 636, $ 2; 1063, $ 2; 1146, $ 1; 1389. 

105 See, e.g., CIC, cc. 196, $1; 416; 1457; 1470, $2; 1488; 1489; CCEO, cc. 394, 2°; 1115, 
$1; 1409, $1; 1486. 
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casu particulari ... fit provisio” (CIC, c. 48).!° On the one hand, the term 
provision—provvedimento in the Italian literature—has an exceedingly broad 
meaning in the discipline of administrative law, denoting in fact any singular 
administrative act whatsoever.!° On the other hand, it is used to indicate a 
completely distinct kind of singular administrative act, which is obscured by 
the fact that it is listed together with the decision as just one species of 
decree, while in reality having a very different function than the decision. 


The nature of the singular administrative decree that makes a provision is 
further obscured by the fact that it is buried within a chapter of the Latin 
Code governing objectively coercive administrative acts: decisions and pre- 
cepts (De decretis et praceptis singularibus). This is not improved by the 
legislative technique of the Eastern Code which offers no general regulation 
of the provisio (aside from the general rules governing all administrative 
acts) but—as we have seen—merely lists the provision as one species of 
decree together with the decision (cf. c. 1510, $2, 1°). In reality, there is a 
paucity of rules governing provisions, since the rules on decrees scarcely 
apply to them due to the fact that they largely pertain to coercive acts. To 
take the rules of the Latin Code, for example: hearing one whose rights could 
be injured would not normally be necessary, since rights are not typically at 
stake (cf. c. 50); canon 51 on the motivation of the decree explicitly applies 
only to decisions and frequently the motivation for a provision is self-evident 
(e.g., a parish priest is appointed to provide for the care of souls);!° the 
efficacy of every provision does not depend on the knowledge of the bene- 
ficiary,!° unlike in the case of a coercive act which cannot be observed until 
it is known (c. 54, $ 1); and the norms of canons 55-56 are manifestly 
inapplicable, since they presume a contentious context. Moreover, unlike in 
the case of other acts (see CIC, c. 59, $ 2), the rules on rescripts do not apply, 
since the provision is clearly not a rescript in the current law.!!° The exist- 
ence of this whole problem flows from the fact that the norms governing 


10 


ES 


The Eastern Code says similarly: “pro casu speciali ... fit provisio canonica” (c. 1510, $2, 
1°). The adjective canonica was deliberately omitted in the Latin Code as is discussed infra. 
This is taken for granted in most of the literature. To cite just a few examples, see CARLONI, 
L'attività amministrativa non provvedimentale, 55-60; D’OSTILIO, Il diritto amministrativo 
della Chiesa, 274; MONETA, “Il provvedimento,” 76-130; Michael R. MOODIE, “The 
Administrator and the Law: Authority and its Exercise in the Code,” in Jur, 46 (1986), 
57-59; PINTO, La giustizia amministrativa della Chiesa, 55-61. 

The nuance that motivation is required when it concerns a decision was added “quia tantum 
his in casibus requiritur absolute expositio motivorum” (Comm, 14 [1982], 137, at Can. 51). 
This is especially true of the provision that delegates a ministerial faculty. See HUELS, “The 
Efficacy of Delegation,” 69-108. 

110 Cf. HUELS, “Determining the Correct Canonical Rules,” 26, 43. 


107 


108 


109 


212 STUDIA CANONICA | 1, 2016 


decrees were intended to apply to decisions and precepts and, “at least in 
their origins, had nothing to do with decrees that are voluntary, or favour- 
able, jurisdiction, those that would be identified in the 1983 Code as decrees 
that make a provision (c. 48).”!!! All of these factors demand that canonical 
doctrine begin to articulate more clearly the juridical nature of the singular 
decree that makes a provision. 


At the moment, the singular administrative decree that makes a provision 
is a type of act that does not enjoy a unified notion within canonical doctrine. 
Some authors broadly characterize provisions as “dispositions of every 
kind,” including coercive acts such as removals from office and dismissals 
from institutes of consecrated life. This understanding is due to a restrictive 
understanding of the decision as being limited to the resolution of con- 
flicts.!!° Another position, on the contrary, maintains a strict understanding 
of the term provisio in this general norm, limiting it to the conferral of an 
office (the “provision of an office”), whether this is a matter of a free con- 
ferral or a transfer. This view admits of other provisions, but only those 
related to canonical offices, such as the communication of the acceptance of 
a resignation of office.!!5 


A balanced and the most defensible view is that which describes the pro- 
vision as a unilateral juridical act of ecclesiastical governance that is neither 
coercive nor merely favourable to individuals but which simply furnishes a 
positive juridical development in the community, such as the erection of a 
parish, or in the subjective juridical situation of a person, such as the confer- 
ral of an office or faculties.!!4 It is true that the term provisio is used with 


!!! HueLs, “The Efficacy of Delegation,” 94-95, 104-106. The author later states: “Indeed, 
decrees that make a provision have more in common with rescripts than they do with pre- 
cepts or with decisional decrees” (ibid., 107). 
See, e.g., GORDON, De recursibus administrativis in novo Codice, 4. See also D’OSTILIO, 
Il diritto amministrativo della Chiesa, 298, 12.1; James E. Risk, “Chapter II. Individual 
Decrees and Precepts [cc. 48-58],” in The Code of Canon Law. A Text and Conmentary, 52. 
Cf. Julio GARCÍA MARTÍN, “Los actos administrativos de los Dicasterios de la Curia Romana 
según el Reglamento General,” in Ap, 73 (2000), 749-750 (= GARCÍA MARTÍN, “Los actos 
administrativos de los Dicasterios de la Curia Romana”). Elsewhere he admits a broader 
sense of provisio, but it goes beyond the activity of the public administration, including, 
e.g., material support for ill or elderly clerics, the preparation of a budget, preaching the 
word of God to all in the parish, etc (see his // decreto singolare, 94-98). 

This restrictive sense of provisio was also suggested—but, as we shall see, resisted—in 
the drafting of c. 48 of the CIC (see Comm, 22 [1990], 300). 
For examples of authors holding this view, see HUELS, Liturgy and Law, 155, 157; IBAN, 
“Reflexiones en torno al ius singulare,” 251; Jorge MIRAS, “Chapter II. Singular Decrees 
and Precepts,” in Exegetical Comm, vol. I, 518-519; Michael R. MOODIE, “Chapter II. 
Singular Decrees and Precepts [cc. 48-58],” in New Commentary on the Code of Canon 
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particular reference to the provision of an office: the first chapter of Book I, 
Title IX of the Latin Code on ecclesiastical offices is in fact entitled De 
provisione officii ecclesiastici, and the first chapter of Title XX of the East- 
ern Code is entitled De provisione canonica officiorum. However, there was 
general agreement even among the consultors of the Cetus studiorum “de 
normis generalibus” that provisio was broader than the provision of an 
office and that, to avoid misunderstanding, the expression canonica provisio, 
which may seem to suggest an appointment to an office, be simplified to 
provisio.!!5 

The singular administrative decree that makes a provision is the most 
frequently employed type of singular administrative act in the day to day 
activity of the public ecclesiastical administration, even more than the deci- 
sion; and the abundance of examples about to be offered demonstrates this 
assertion. Upon examining the norms of the two Codes in force, one can 
identify eleven general categories of them. These apply to both physical 
persons and juridical persons throughout all areas of the life of the Church. 


1. The kind of provision most commonly mentioned in the Codes is in 
fact the decree of the provision of offices or the designation of a person to 
other less stable functions.!!9 This includes the decree of transfer which, 
when willingly accepted, is simply one way in which an office is con- 
ferred.!!7 


This species of administrative decree is used at all levels of the Church. With 
regard to the general governance of the Church, provisions are issued to effect 
the following acts: the creation of a Cardinal of the Holy Roman Church (CIC, 
c. 351, $2), the appointment, transfer, or recall of a pontifical legate (CIC, 
c. 362), the appointment of a procurator of the head of a Church sui iuris before 
the Apostolic See (CCEO, c. 61), of an Eastern patriarch or major archbishop 
when there is no election (cf. CCEO, c. 72, §2), of a metropolitan (CCEO, 
cc. 86, $ 1, 1°; 155, $ 1), of a head of an “other” Church sui iuris (cf. CCEO, 


Law, 109; Klaus MÓRSDORF, “Tra diritto e grazia. Un contributo alla dottrina degli atti 
amministrativi,” in Persona e ordinamento della Chiesa (Atti del II Congresso inter- 
nazionale di diritto canonico), Milan, Giuffrè Editore, 1975, 357. 

Some authors seem to share this notion while espousing ambiguities in the distinction 
between the decision and the provision, considering, e.g., the removal of an officeholder to 
be a provision while in fact it is by its nature coercive and typically based on some serious 
reason (see, e.g., CHIAPPETTA, I] Codice di diritto canonico, 61, 70-71, nn. 418 and 464; DE 
PAOLIS-D’AURIA, Le norme generali, 213). 

Cf. Comm, 23 (1991), 183-184, 204. 
116 Cf. CIC, cc. 147; 1746; CCEO, cc. 133, $1, 6°; 159, 7°; 175; 371, $$1-2; 408, $2; 936; 

947, $2. 

117 See, e.g., CIC, cc. 190, $1; 350, $5; 416; CCEO, cc. 85, $2, 2°; 972, $1. 
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c. 174), of a diocesan or eparchial bishop (CIC, c. 377, $1; CCEO, cc. 86, $ 1, 
1°; 181, $2), of a coadjutor or auxiliary bishop (CIC, c. 403; CCEO, cc. 85, 
$2, 1°; 212), or of an exarch (CCEO, c. 314, $ 1), the designation of a proper 
hierarch (CCEO, c. 916, $ 5), the appointment of the vice-president of a patri- 
archal or major archiepiscopal assembly or council of hierarchs (CCEO, cc. 142, 
$ 1; 172), the deputation of a visitator (cf. CIC, c. 436, $ 1, 2°; CCEO, cc. 148; 
205, $1; 420, $1), the appointment of a diocesan or eparchial administrator 
when one is not properly elected (CIC, cc. 421, $2; 425, $3; 436, $1, 3°; 
CCEO, cc. 159, 6°; 175; 220, 3°; 221, 4°; 231, $3), the appointment of an 
apostolic administrator (CCEO, c. 234, $1; cf. CCEO, c. 220, 2°-3° or of a 
temporary administrator of a patriarchate, diocese or eparchy while the see is 
impeded (CIC, cc. 413, $ 1; 415; CCEO, cc. 132, $$ 1-2; 173, $2; 233, $ 1),1!8 
the appointment or ratification of election of members of a papal synod of 
bishops (CIC, cc. 344, 2°; 346), the appointment of the general secretary of the 
secretariat for the synod of bishops, of its special secretaries, and of members 
of the secretary’s council (C/C, c. 348), the approval of the president of a plen- 
ary council (C/C, c. 441, 3°), and the appointment of the administrator of any 
Juridical person (CIC, c. 1279, $2; CCEO, c. 926, $3). 


With regard to specific levels and forms of governance, there are numer- 
ous offices which are entrusted to individuals by means of an administrative 
provision. In the patriarchal or major archiepiscopal curia, the principal such 
offices include members of the permanent synod and their substitutes, 
finance officer, chancellor, vice-chancellor, notaries, and members of the 
liturgical commission.!! Offices in the diocesan or eparchial curia include 
vicar general or protosyncellus and his substitute, episcopal vicar or syncel- 
lus and his substitute, moderator of the curia, chancellor, vice-chancellor, 
notaries, finance officer, members of the finance council, and the eparchial 
ecumenical officer.!?? Some members of collaborative governmental bodies 
are appointed by singular decree as well, such as members of the presbyteral 
council and of the college of consultors.!?! The same kind of act provides for 
ministers of justice, such as substitute judges of the synodal tribunal (CCEO, 
c. 1062, §2), the judicial vicar or president of the ordinary tribunal of the 
patriarchal or major archiepiscopal Church (CCEO, c. 1063, §2), and the 


If, however, the designation was made hypothetically prior to the see becoming impeded, 

this is not an administrative act but the conferral of an office by the law itself. 

119 See CCEO, cc. 89, §2; 114, $2; 115, §§ 2-3; 122, $1; 123, 88 1-2; 124. 

120 See CIC, cc. 406; 423, $2; 470; 473, $2; 477; 482; 483, § 1; 492, $1; 494, $1; CCEO, 
cc. 80, 4°; 133, 6°; 159, 7°; 175; 193, §§ 2-3; 215, $$ 1-2; 232, $3; 243, $2; 245; 246; 
252, $$ 1-2; 253, $1; 262, $1; 263, $ 1; 904, $3. 

121 See CIC, cc. 497, 3°; 502, $1 CCEO, cc. 266, 3°; 270, $4. 
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offices of judicial vicar, adjutant judicial vicar, judge, promoter of justice, 
defender of the bond, notary, auditor, and assessor in diocesan and eparchial 
tribunals,!?? as well as the approval or appointment of advocates.!2 


Offices in institutes of consecrated life which are conferred by provision 
include the superior of a dependent monastery or of an order or institute 
below the superior general (CCEO, cc. 444, $2; 515, $2; cf. CIC, c. 625, 
$3), finance officer of a monastery sui iuris, order, or congregation (CCEO, 
cc. 447, $3; 516, $3; cf. CIC, c. 636, $ 1), director of novices and assistants 
(CIC, c. 651, $$ 1-2; CCEO, cc. 458, $ 1; 524, $ 1), spiritual father and con- 
fessor in a monastery or house (CCEO, cc. 475, $ 1; 539; cf. CIC, c. 630, 
§3) and priest of a non-clerical monastery (CCEO, c. 475, § 2). 


Provision is made by administrative decree for the parochial offices of 
parish priest, parish priest in solidum, priest moderator, those participating 
in the pastoral care of parish, parochial administrator and parochial vicar.!?4 
Other ministerial offices that are conferred by a provision include a priest 
entrusted with the pastoral care of members of his own or another Church 
sui iuris (CCEO, cc. 193, §§ 2-3; 916, $4), a chaplain (CIC, cc. 564-565, 
813), a canon penitentiary or his equivalent (CIC, c. 508), canons (CIC, 
c. 509, $ 1), a vicar forane or protopresbyter (CIC, c. 553, $2; CCEO, c. 277, 
$ 1), a rector of a church (CIC, c. 557, $ 1; CCEO, c. 305), the priest charged 
with promoting the missions (CIC, c. 791, 2°; CCEO, c. 585, $3), a mission- 
ary (CIC, c. 784) and the chaplain or assistant of an association of the faith- 
ful (CIC, c. 317, $$ 1-2). The same is true of certain offices pertaining to the 
munus docendi, such as a professor in a Catholic university or institute (C/C, 
c. 810, $ 1), a religion teacher in a school (CIC, c. 805; CCEO, c. 636, $2), 
a censor librorum (CIC, c. 830, $ 1; CCEO, c. 664, $ 1), and a catechist 
(CIC, c. 785). It is also by a provision that the seminary offices of rector, 
finance officer, spiritual director/father, teacher, director of studies, and so 
on are conferred.l? And it is by the same kind of act that the competent 


122 See CIC, c. 1420, $$1, 3,5; c. 1421, $$ 1-2; 1424; 1425, $2; 1428, $2; 1430; 1431; 1432, 
1435; CCEO, cc. 1063, $2; 1086, $$ 1, 3; 1087, $$ 1-2; 1093, $2; 1094; 1096; 1099; 1101, 
$1; 1102, $1. 

123 See CIC, cc. 1483, 1490; CCEO, cc. 1141, 1148. There is also the advocate appointed on 
the occasion of hierarchical recourse (CIC, c. 1738; CCEO, c. 1003), but this is not tech- 
nically a judicial office, since it is within the administrative forum. When it is a matter of 
hierarchical recourse before the Apostolic See, such advocates ordinarily hold a stable office 
before the Roman Curia (cf. JOHN PAUL II, Constitutio Apostolica de Romana Curia, 28 June 
1988, art. 183, in AAS, 80 [1988], 909). 

124 See CIC, cc. 517; 520, $ 1; 522-525; 539; 547; 1747, 83; CCEO, cc. 193, $$2-3; 284, 
$$ 1-2; 286; 298; 301, $ 1; 480; 1396, §3. 

125 Cf. CIC, cc. 239, $2; 253, $1; 254, $1; CCEO, cc. 338, $1; 339, $ 1; 340, $ 1. 
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authority confirms, installs, or appoints the moderator of an association of 
the faithful (CIC, c. 317, $ 1) or a trustee of an association (CIC, c. 318, $ 1). 


Whereas an ecclesiastical office bears the mark of stability, while there 
are other less stable functions or ministries that arguably do not constitute 
an office but which are nonetheless conferred by a singular administrative 
decree that makes a provision. Examples of these include: a priest sent tem- 
porarily to exercise ministry in an exarchy by the patriarch or major arch- 
bishop (CCEO, c. 315), scrutineers (CCEO, c. 186, $ 1), a delegate for pre- 
siding over a diocesan synod or eparchial assembly (CIC, c. 461, $1; CCEO, 
c. 237, $ 1), extraordinary ministers of Holy Communion (CIC, cc. 230, $3; 
910, $2), the person designated to baptize in the absence of an ordinary 
minister (CIC, cc. 861, $ 2; 230, $ 3), the function of exposing the Blessed 
Sacrament in absence of an ordinary minister (C/C, c. 943), a priest entrusted 
with celebrating baptisms for faithful of a Church sui iuris living outside of 
their territory (CCEO, c. 678, $2) and a guardian for a minor (CIC, c. 98, 
$2; CCEO, c. 910, $2). 


2. The modification of the subjective juridical situation of a person is 
often accomplished either by a decision, when it is coercive and binding, or 
by rescript, when it is purely favourable toward the person. At other times, 
the beneficial modification of the status of a physical person is effected by 
a provision, when the object of the act prevailingly pertains to the public 
good, such as when it concerns the ecclesiastical ministry or the good of the 
community. Examples of this include admission of a man to holy orders 
(CIC, cc. 240, $ 1; 1029),'2 incardination or ascription of a cleric by admin- 
istrative act!” (CIC, c. 267, §1; CCEO, c. 359), declaration of the capacity 
for exercising holy orders (cf. CIC, c. 1044, 2°; CCEO, c. 763, 3°), admission 
to a diocese or eparchy of a cleric whose vows have been dispensed or who 
has been dismissed from an institute of consecrated life (CIC, c. 701; CCEO, 
c. 494), re-admission to the clerical state by one who has lost it (C/C, c. 293; 
CCEO, c. 398), admission to profession or definitive/perpetual incorporation 
(CIC, cc. 653, $2; 657, $1; 720; 723, $3; CCEO, cc. 461, $2; 525, $1), 
and admission to a monastery by transfer (CCEO, cc. 487, $5; 488, $2). 


3. One particular way in which the condition of a physical person is enriched 
for the sake of the public good is by the conferral of faculties, which is done by 


126 This act must always be placed in view of the public good of the Church and never as a 
mere personal favour to the candidate (CIC, c. 1025, $2). Evidently, this act alone does not 
change the man’s status but only in tandem with sacred ordination. 

127 This nuance is needed since incardination usually occurs by the law itself, namely, at the 
moment of diaconal ordination. 
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a provision, that is, by an act of delegation.! The following are examples of 
faculties to be granted by provision mentioned in the Codes: to execute an admin- 
istrative act in place of the executor (CIC, c. 43; CCEO, c. 1524), to grant a 
favour as an executor (CIC, c. 70; CCEO, c. 1522, $ 2), to the synod of bishops 
by the patriarch or major archbishop to place an administrative act (cf. CCEO, 
cc. 110, $4; 119), to exercise those special faculties given by the Apostolic See 
to a bishop to act as metropolitan over a Church sui iuris (CCEO, c. 175), to a 
coadjutor bishop (CIC, c. 403, $3; CCEO, cc. 212, §2; 213, $$ 1-2), to an apos- 
tolic administrator (CCEO, c. 234, $2), to a meeting of bishops of a region (CIC, 
c. 434), to a conference of bishops to issue a general decree not foreseen by 
universal law (CIC, c. 455, $ 1), to assist at or bless marriages (CIC, cc. 1111, 
1112; CCEO, cc. 302, $2; 830; 833, $1), to receive profession for the superior 
(cf. CCEO, cc. 464, 2°; 470; 527, 2°; 535, $2), to absolve sins (CIC, cc. 966, 
$1; 969; CCEO, cc. 475, $ 1; 722, $3), to celebrate sacraments according to the 
rite of another Church sui iuris (CCEO, c. 674, $ 2), to celebrate consecrations or 
dedications (CIC, cc. 1169, §1; 1206), to bless (CIC, c. 1207) or consecrate 
(CCEO, c. 871, $2) a church, to establish indulgences (CIC, c. 995, § 2), to exer- 
cise the legislative power of the Roman Pontiff (cf. CIC, cc. 30; 135, $ 2; CCEO, 
c. 985, $2), to attest to the mandate for a marriage proxy (CIC, c. 1105, $2), to 
exercise the judicial power of a bishop (cf. CIC, c. 1442; CCEO, cc. 985, $3; 
1059, $1; 1102, $2), to remit a penalty imposed by the Apostolic See (CCEO, 
c. 1420, $3), to grant some favour (CCEO, cc. 1522, $2; 1531, $1), and to 
adjudicate a cause nullitatis ordinis (CIC, c. 1709, $ 1; CCEO, c. 1386, $2). 


4. The provision is also a critical instrument for the organization of the 
Church. It is the kind of act by which the public administration stably effects 
the erection of juridical institutes or other organs. Examples of this include the 
establishment or restoration of a Church sui iuris (CCEO, cc. 27; 57, $1; 155, 
$2; 174), establishment, designation or approval of tribunals,'” conversion of 
a monastery or house to other uses (CIC, c. 612; CCEO, cc. 437, $3; 509, $2), 


128 Cf. CIC, cc. 132, $ 1; 137; CCEO, cc. 982-983, 988-990. This can take the form of a man- 
datum speciale (see CIC, cc. 134, $3; 479, $$ 1-2; CCEO, cc. 248, $1; 987). See 
John M. HUELS, Empowerment for Ministry. A Complete Manual on Diocesan Faculties for 
Priests, Deacons, and Lay Ministers, New York/Mahwah, NJ, Paulist Press, 2003, esp. 
47-49. The author here identifies the problem that, while the grant of faculties is for the 
public good and thus not primarily a favour to the recipient, the rules on decrees are not 
very useful for the issuance of the decree granting faculties, since said rules in reality apply 
only to decrees that make a decision and impose a precept. See also IDEM, Liturgy and Law, 
161, 164-168, where the author illustrates how the concession of a faculty may also be done 
by rescript when it prevailingly aims to bring favour to individuals. 

129 See CIC, cc. 1423, $1; 1438, 2°; 1439; CCEO, cc. 133, $1, 3°; 159, 3°; 175; 1063, $1; 
1064, $2; 1067, $ 1 and 5; 1068, $$ 1 and 4; 1386, $1. 


218 STUDIA CANONICA | 1, 2016 


erection or approval of a public association (CIC, cc. 301, $2; 312, $ 1; CCEO, 
cc. 573, $ 1; 574-575), erection or approval of a Catholic or ecclesiastical uni- 
versity (CIC, cc. 807; 816, $1; CCEO, cc. 642, 648), and the approval of a 
shrine (CIC, c. 1231). It also includes the establishment of provinces, eparchies 
and exarchies (CCEO, cc. 85, §$1, 3; 148, $3), a Latin ecclesiastical province 
(CIC, cc. 431, $3; 433, $1), consultative organs, ecclesiastical commissions or 
offices, #0 particular Churches (CIC, c. 373; CCEO, c. 177, $1), a personal 
prelature (CIC, c. 294), a conference of bishops (CIC, c. 449, § 1), a chapter of 
canons (CIC, c. 504), vicariates forane or districts (CIC, c. 374, $2; CCEO, 
c. 276, §2), a territorial or personal parish (CIC, cc. 515, §2; 518; CCEO, 
cc. 148, §3; 280, $$ 1-2; 282, $ 1; 480), a quasi-parish or other pastoral arrange- 
ment (CIC, c. 516), an exarchy (CCEO, c. 311, $2), minor and major seminar- 
ies or institutes of pre-seminary preparatory studies (CIC, cc. 234; 237, $1; 
295, $1; CCEO, cc. 332, 334), an interdiocesan major seminary (CIC, c. 237, 
§2), a monastery (CCEO, cc. 434, 435), a monastic confederation (CCEO, 
c. 439), an order (CCEO, c. 505, $1), a congregation (CCEO, c. 505, $2), a 
religious province (CCEO, c. 508, $2), a religious house (CIC, cc. 609; 733, 
$ 1; CCEO, c. 509, §1), a Catholic school (cf. CIC, cc. 801-802; CCEO, 
cc. 632, 635), an eparchial or inter-eparchial ecumenical council (CCEO, c. 904, 
$3), a juridical person in general,'*! an institute for support of clergy, others 
who serve the Church, and poorer eparchies (CIC, c. 1274, $$ 1-3; CCEO, 
c. 1021), and an office of mediation or conciliation (CIC, c. 1733, $2). 


5. Moreover, the enhancement of the status of a juridical institute is also 
carried out by a provision. Examples of this are the approval of a see as an 
archdiocese by the Roman Pontiff (C/C, c. 435), the designation of a metro- 
politan see by an eparchial bishop outside his territory (CCEO, c. 139), 
establishing a monastery sui iuris as a stauropegial monastery (CCEO, 
c. 486, $ 1), the elevation of a congregation of eparchial right to one of patri- 
archal right (CCEO, c. 506, §3), and recognition of a school as Catholic by 
the competent authority (C/C, c. 803, $ 1). 


6. It is by an administrative provision that the competent authority decrees 
the approval of statutes and other juridical documents. Examples include 
approval of the agenda of the synod of bishops (CCEO, c. 108, $$ 2-3), 
approval of synodal legislation (CCEO, c. 150, $ 3), approval of decisions of 
an assembly of hierarchs (CCEO, c. 322, $$ 2-3), approval of norms gov- 
erning a metropolitan constituted outside his territory (CCEO, c. 138), 


130 See, e.g., CIC, cc. 473, $4; 492, $1; 495; 502, $1; 511; 775, $3; CCEO, cc. 124; 240, 
$2; 263, $1; 264; 270, §§ 2-3; 271, $1; 272; 319, §2; 585, $2; 622, $1; 904, $2. 

131 See, e.g., CIC, cc. 114, § 1; 116, $ 2; 322, $1; 1303, $ 1, 1°; CCEO, cc. 921, $1; 1047, $1, 
1°; 1048, § 1. 
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approval of norms of the conference of bishops for the gradual removal of 
benefices (CIC, c. 1272), recognitio of decrees of a particular council (C/C, 
c. 446) or of a general decree of the conference of bishops (CIC, c. 455, $ 2), 
approval of a budget (cf. CCEO, c. 263, $5), approval of a programme of 
priestly formation (CIC, c. 242, $ 1), approval of liturgical books and their 
translations (CIC, c. 838, $3 [recognitio]; 928 [textus approbati]; CCEO, 
cc. 656, $1; 657, $1 [approbatio]), and the approval and modification of 
statutes of a juridical person in general (CIC, c. 117; CCEO, c. 922, $ 1) and, 
in particular, those of a conference of bishops (CIC, c. 451), an assembly of 
hierarchs (CCEO, c. 322, $4), a presbyteral council (C/C, c. 496; CCEO, 
c. 265), a chapter of canons (CIC, c. 505), a seminary (CIC, c. 239, $3; 
CCEO, c. 337, $3), a monastery (cf. CCEO, cc. 414, $ 1, 1°; 439, $$ 1-2), a 
conference of major superiors (CIC, c. 709), an association of the faithful 
(CIC, cc. 314; 322, §2; CCEO, cc. 573, §2; 576, §2), a Catholic or ecclesi- 
astical university (CIC, c. 816, $2), and a shrine (CIC, c. 1232, $ 1). 


7. When the public administration establishes a consultative body to assist 
in the governance of the Church, that body comes into existence as a juridically 
living entity. In the majority of cases, however, it does not abide in a state of 
perpetual actuality; it depends upon the competent authority to convoke it to 
take up its function in a particular matter or for a particular period of time. 
Thus, in order to bring about the convocation of governmental bodies, the 
competent authority issues a provision that publicly expresses his will for this 
to take place (cf. CIC, cc. 166-167; CCEO, cc. 948-950). The same is true of 
the resumption of a session of that body when it has been interrupted for one 
reason or another. Examples of such acts include the convocation of the con- 
sistory of Cardinals (cf. CIC, c. 353, $ 1), the synod of bishops of the patri- 
archal or major archiepiscopal Church (CCEO, cc. 65; 103-104; 128, 3°; 183, 
§ 1), the permanent synod (CCEO, c. 116, $ 1), the metropolitan synod (CCEO, 
c. 133, $ 1, 2°), the patriarchal assembly (CCEO, cc. 141; 142, $2), the coun- 
cil of hierarchs (CCEO, cc. 159, 2°; 172), the presbyteral council (CIC, c. 500, 
$1; CCEO, c. 269, $1), and the pastoral council (CIC, c. 514, $1; CCEO, 
c. 275). Similarly, the act by which the competent authority convokes a gov- 
ernmental body that does not have stable existence in the juridical order is a 
provision, such as the calling of an ecumenical council (CIC, cc. 338, § 1; 340; 
CCEO, cc. 51, $ 1; 53), a papal synod of bishops (CIC, c. 344, 1°), a plenary 
council (CIC, c. 441), a provincial council (CIC, c. 442, § 1), a diocesan synod 
(CIC, cc. 462, $ 1; 468, $2), an eparchial assembly (CCEO, cc. 236; 237, $2), 
or an assembly of hierarchs (CCEO, c. 322, $ 1). 


8. At times the public administration is attributed the responsibility in law 
to exercise jurisdiction over the decisions or acts of others, which amounts 
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to attributing or extending binding force to the act. This is a matter of the 
approval or confirmation of acts placed by others, which is done by a pro- 
vision. Examples of this include the confirmation of decisions of an ecumen- 
ical council (CIC, c. 341; CCEO, c. 51, $ 1) and of other acts of the college 
of bishops (cf. CIC, cc. 337, $2; 341, $2; CCEO, c. 54, $2), approval of a 
candidate chosen for the office of dean and sub-dean of the College of Car- 
dinals (CIC, c. 352, $$ 2-3), approval for the convocation of a plenary coun- 
cil and provincial council when the province is coterminous with the nation 
(CIC, c. 439), confirmation of elections (CIC, cc. 147, 179; 509, $ 1; CCEO, 
cc. 958-960; 133, $1, 6°; 153, $3; 159, 7°; 175), installation of one pre- 
sented as a candidate for an ecclesiastical office (CIC, cc. 147, 163), admis- 
sion of a postulation of a candidate for an ecclesiastical office (CIC, cc. 147; 
183, §2), approval for erection of an interdiocesan major seminary (CIC, 
c. 237, §2), confirmation of a private association’s priest-spiritual advisor 
(CIC, c. 324, §2), approval of a catechism (CIC, c. 775, §2), the decretum 
tolerationis of a custom contra legem,'*? approval of a custom contrary to or 
beyond canon law (CIC, c. 26; CCEO, c. 1507, $4), approval of fees for 
placing and executing administrative acts (CIC, c. 1264, 1°), and approval of 
the Apostolic See to transfer or suppress a holy day of obligation (CIC, 
c. 1246, §2; CCEO, c. 880, §3). One expression of this is the assent (assen- 
sus) of the Roman Pontiff (CCEO, cc. 57, $3; 61; 98; 182, §3; 185, $2; 
899), such as his assent for the transfer of the seat of a Church sui iuris 
(cf. CCEO, c. 57, §3) or for an agreement between a patriarchal or major 
archiepiscopal Church and a civil authority (CCEO, c. 98). Similar to this is 
the assensus of the Apostolic See (CIC, c. 64; CCEO, cc. 148, § 1; 916, §5) 
or of another authority (CIC, c. 162). 


9. A number of authorizations for acts of sacred ministry and patrimonial 
administration are granted by a decree that makes a provision.'*? Included 
among these are the authorization for a rector of a church to celebrate sacred 
parochial functions (cf. CIC, cc. 558, 560; CCEO, cc. 306, $1; 307), a 
mandate to teach a sacred science (cf. CIC, cc. 812; 229, §1; CCEO, 
cc. 351; 404, §3; 644), a dimissorial letter for ordination (C/C, c. 1015, $ 1; 
CCEO, cc. 472; 537, $ 1; 560, § 1; 750-753), a mandate to preach given to 


132 This is a kind of approval of the long-standing normative will of the community, since it is 


a judgement that the custom cannot be removed (cf. CIC, c. 5, § 1). 
133 «... an authorization is any faculty that does not grant the power of governance” (John 
M. HUELS, “Permissions, Authorizations and Faculties in Canon Law,” in StC, 36 [2002], 
32; = HUELS, “Permissions”). 
134 Although the word præcipere is used, which has the sense of a command, the specific 
scenario of celebrating otherwise prohibited parochial functions has a favourable mark and 
broadens the scope of sacred ministry in the church governed by the rector. 
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non-clerics (CIC, c. 766; CCEO, c. 610, $4), permission for a parish priest 
habitually to entrust preaching to another (CCEO, c. 614, $3), permission 
for the presence of a baptismal font in an oratory or church within the parish 
territory (CIC, c. 858, § 2), authorization for a lay person to administer some 
sacramentals (CIC, c. 1168), the positive judgement regarding the suitability 
of a public procession (CIC, c. 944, $ 1), authorization to impart general 
absolution (cf. CIC, c. 961, §2), the mandate to ordain a bishop (CIC, 
c. 1013; CCEO, c. 745), authorizing financial collections for specific initia- 
tives (CCEO, c. 1014), concession of the faculty to administer goods beyond 
defined limits (CIC, c. 1281, $ 1), and the act of entrusting judicial causes to 
a sole clerical judge (CIC, c. 1425, $4).1% 


10. At times the public administration is in a position to make authorita- 
tive pronouncements for the public good that do not amount to a decision 
but are provisions of due order. Examples of these include the act of conclu- 
sion of a papal synod of bishops (CIC, c. 344, 6°), the determination of the 
location of a novitiate (CCEO, c. 521), the determination about the need to 
repair moral damage done to a sacred place (CIC, c. 1211), the judgement 
that a judicial cause concerns the public good and demands the intervention 
of the promoter of justice (CIC, c. 1431, §1; CCEO, c. 1095, § 1), an indi- 
cation of the manner of appointing judges (CIC, c. 1425, $ 3),'°° solicitation 
of votes of the synod of bishops by letter (CCEO, c. 186, § 1), determinations 
about who is to be invited to a diocesan synod (CIC, cc. 443, $$ 2-4, 6; 463, 
$ 1, 5°, 9°) or eparchial assembly (CCEO, c. 238, $ 1, 10° and $$ 2-3), and a 
determination of the manner of designation to the diocesan or eparchial pas- 
toral council (CIC, c. 512, $1; CCEO, c. 273, § 1). 


11. Finally, the execution of acts of the power of governance is at times 
accomplished by a singular administrative decree that makes a provision. 
With regard to the judicial function, this is typically a matter of the execution 
of the definitive sentence of the judge (CIC, cc. 1650, §2; 1653; CCEO, 
c. 1340).!% The act of the public administration introduces into the practical 
realm the juridical consequences of the judicial decision. This does not make 


13. 
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This last mentioned act does not grant judicial power to the clerical judge but permits him 
to exercise his power alone, without being a member of a college of judges. 

136 This would be a provision if it were for a particular case only. If this is done by a general 
act, it would be a matter not of a singular provision but of a norm to be included in the 
regulations or statutes of the tribunal (cf. CIC, c. 1602, §3; CCEO, c. 1070). 

137 If this was stipulated only for a specific case, such as at the time of the constitution of the 
council, it would be done by provision; but if it were given as a general norm, it would be 
stated in the statutes of the council. 


138 What is said here applies, mutatis mutandis, to an arbitral sentence (cf. CCEO, c. 1184). 
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it a decision itself, since the decision has been made by another authority 
within the the judicial sphere. The execution rather provides for the public 
good of compliance with the decision of the judiciary. One author, on the 
contrary, insists that this is not an administrative act, since its object and end 
pertain to the administration of justice; being a consequence of the dispos- 
ition of the judge, in itself it lacks juridical effects.!°? However, administra- 
tive activity is carried out in every area of the life of the Church, including 
the area of the administration of justice; the sector of ecclesial life involved 
is not what determines the juridical nature of the act. Moreover, if the exe- 
cution of a judicial sentence lacks juridical effects, it would be entirely 
superfluous and would not be required by the legislator. 


With regard to the legislative function, ecclesiastical praxis and legislation 
at times provide for the intervention of the public administration in the 
execution of legislative acts. One relatively common example of this is 
the rescriptum ex audientia SS.mi, by which a dicastery of the Roman 
Curia—traditionally the secretary of state, or the papal secretary—declares 
and publicizes legislative acts of the Roman Pontiff; they remain acts of the 
supreme legislator alone, but his legislative will is carried out, or executed, 
by the one to whom he manifested this will. A similar task is entrusted to 
the patriarch or major archbishop with regard to synodal legislation 
(cf. CCEO, c. 112, $ 1) and to the metropolitan with regard to legislation 
issued by the council of hierarchs (cf. CCEO, c. 167, §3). In all of these 
cases, the act of the executor has no legislative character in itself but solely 
provides for the common good by revealing the will of the legislator. 


Within administrative activity itself, there is the function of the execution 
of administrative acts (CIC, c. 41; CCEO, cc. 159, 8°; 175; 248, §2; 1511; 
1514). This is similar to the execution of a judicial sentence, such that the 
role of the executor does not correspond with the nature of the act being 
executed, such as a favour granted or decision made by the Apostolic See. 
It is rather a provision that carries out and practically applies what is pre- 
scribed in the mandate of execution to bring about the public interest of the 
realization of the juridical effects of an administrative act. 


2.3 — The Precept 


In the ius vigens, there is a certain inconsistency between the two Codes 
in regard to the notion of the precept. The Latin Code defines it as one spe- 
cies of decree: “A singular precept is a decree by which something to be 


139 See SPINELLI, “L'atto amministrativo,” 104. 
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done or omitted is directly and legitimately imposed on a determined person 
or persons, especially to urge observance of the law” (c. 49).!* The Eastern 
Code omits this element, defining the precept as an administrative act “by 
which something to be done or omitted is directly and legitimately imposed 
on a determined person or persons, especially to urge observance of the law” 
(c. 1510, $2, 2°).!4! However, whether or not it is called a decree in law! 
is not as important a detail as identifying the content of the precept, which 
points to its essence as an instrument of public administration. 


The precept can have three diverse kinds of content: 1) to give an order, 
which is a positive command, 2) to issue a prohibition, which is a negative 
command, and 3) to threaten a penalty.!4 Among these, doctrine distin- 
guishes between the simple precept, which is of a simple disciplinary char- 
acter and includes the positive and negative command, and the pena! precept, 
which is the third mentioned.!* “Simple” here seems to mean that the pre- 
cept does not threaten a penalty, though it may make some threat, such as 
the loss of a faculty or another non-penal disciplinary measure. Generic 
examples of precepts implied in the law are those issued against clerics 
(CCEO, c. 89, $ 1), such as in exercising the virtue of prudence in relation- 
ships (CIC, c. 277, §3), against eparchial bishops (CCEO, c. 95, $2), and 
against opinions harmful to the integrity of the faith or good morals (CCEO, 
c. 605). The authority to issue precepts is also implicit in the general respons- 
ibility of the diocesan or eparchial bishop to urge the observance of 
law—“observantiam omnium legum ecclesiasticarum urgere” (CIC, c. 392, 
$ 1; CCEO, c. 201, $ 1), of the patriarch and major archbishop when making 
special visitations (CCEO, c. 83, $ 2),!4 and indeed in any office of the 
public administration (e.g., religious superior) within the scope of its com- 
petence. 


140 Can. 49. Preceptum singulare est decretum quo persona aut personis determinatis aliquid 
faciendum aut omittendum directe et legitime imponitur, presertim ad legis observantiam 
urgendum. 

Can. 1510 [...] $2. Actus administrativi sunt presertim: ... 2° præcepta singularia, quibus 
persone aut personis determinatis aliquid faciendum aut omittendum directe et legitime 
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imponitur præsertim ad legis observantiam urgendum .... 

On the precept as a species of decree, see, e.g., Comm, 9 (1977), 233; DE PAOLIS-D’AURIA, 

Le norme generali, 214. In a contrary sense, citing the Eastern Code, see Michael R. MOODIE, 

“Chapter II. Singular Decrees and Precepts [cc. 48-58],” in New Commentary on the Code 

of Canon Law, 109-110. 

143 «... il precetto contiene un ordine, un divieto o una minaccia per una o più determinate 

persone, imponendo loro una condotta” (LABANDEIRA, Trattato, 314, see also 315). 

144 Cf. Comm, 19 (1987), 204-205; LABANDEIRA, Trattato, 315-316; Jorge MIRAS, “Chapter IL 
Singular Decrees and Precepts,” in Exegetical Comm, vol. I, 523-524. 

5 See also CCEO, cc. 133, $1, 5° and 159, 5° concerning the metropolitan; and cf. c. 175. 
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While a precept must always be issued in accord with the norm of law 
and thus never violate the principle of legality, especially in the manner in 
which it is issued, in substance it can be prater legem, given the use of the 
word presertim in the canons cited above.!* Here it is a question of the 
source of the obligation. It may be an obligation stated in legislation, in 
which case the precept orders the fulfillment of that obligation (“ad legis 
observantiam urgendam”). The obligation may find its source, however, 
even outside of legislation.!4 


For example, a judicial sentence in a cause of rights (iurium) may create 
an obligation for the respondent to return wrongfully obtained property or 
make some public act of reparation; when the respondent fails to comply 
with the sentence after it has been executed, the competent organ of public 
administration issues a precept ordering the party to fulfil the obligation. In 
this case, it is not the law (/ex) but an act of judicial power that is the source 
of the obligation, such that the content of the precept is ad sententia 
definitiva observantiam urgendam. Similarly, an administrative act may con- 
stitute the source of the obligation, such as when, after a bishop suppresses 
a public association of the faithful that has adopted a new apostolate disrupt- 
ive to ecclesiastical communion, he issues a precept ordering its remaining 
obstinate members to disperse and to discontinue their activities. Moreover, 
the precept may in fact create new obligations not contrary to the law. For 
example, a female religious who has taken up association with an organiza- 
tion that prepares women for attempting priestly ordination may be pro- 
hibited by precept of her superior to abandon any and all involvement with 
the group; while the impossibility of the ordination of women is implicit in 
the law and explicit in magisterial teaching, the precept directly creates this 
new obligation for this specific member. 


While it is impossible to enumerate every imaginable precept, within the 
two Codes there are several examples foreseen. In the category of the order, 
or positive command, the following may be noted: to appear to receive or 
hear the reading of a decree (CIC, c. 56; CCEO, c. 1520, $$ 2-3), the con- 


146 Cf. OTADUY, “El sentido de la ley canónica,” 74; ZUANAZZI, Preesis ut prosis, 528-529. 
A minority view considers preeter legem precepts to be acts of legislative power, understand- 
ing them as innovating the canonical order (see, e.g., Juan ARIAS GOMEZ, “El precepto 
canónico como norma jurídica o como acto administrativo,” in REDC, 39 [1983], 226-231). 
On the ¡us singulare debate and the movement within doctrine to identify the præter legem 
precept as a type of singular norm, vide supra, section 1.4. 

147 Cf. LABANDEIRA, Trattato, 318-321; Jorge MIRAS, “Chapter II. Singular Decrees and Pre- 
cepts,” in Exegetical Comm, vol. I, 524-525; ZUANAZZI, Preesis ut prosis, 529-530. See also 
Comm, 23 (1991), 184. 
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frontation of a metropolitan for negligence in general and of the metropolitan 
or an eparchial bishop for negligence in failing to appoint a finance officer 
(CCEO, cc. 80, 2° and 4°; 133, 6°; 159, 7°; 175), the Holy See obliging a 
religious bishop emeritus to live within a house of the institute of his profes- 
sion (CIC, c. 707, $ 1), ordering an absent member of an institute to return 
to the monastery or house (CIC, c. 665, $2; CCEO, cc. 495, 550),!4 the 
imposition of exclaustration (CIC, c. 686, $3; CCEO, cc. 490; 548),1% 
ordering the removal of a religion teacher from a school (CIC, c. 805; 
CCEO, c. 636, $2), ordering the observance of liturgical norms (cf. CIC, 
c. 392; CCEO, c. 201), the admonition of heirs to observe civil laws for 
disposing of goods (CIC, c. 1299, $2), ordering the publication of the 
definitive sentence by the appellate judge (CIC, c. 1634, $2),! the act by 
which the executor of a definitive sentence establishes a time limit within 
which the parties must comply with obligations imposed by the judge (CIC, 
c. 1655, $2; CCEO, c. 1342, $2), the hierarchical superior ordering the 
author of the challenged administrative act to suspend his or her execution 
of the act (CIC, c. 1737, $3), and ordering the recurrent to be present for 
questioning (CIC, c. 1738; CCEO, c. 1003). 


The legislator also anticipates scenarios in which someone endowed with 
the power of governance may issue a prohibition by precept. These fre- 
quently pertain to the sacramental ministry of the Church or the ministry of 
the Word. Examples include: the prohibition of certain ministers to use their 
faculty to absolve sins (CIC, c. 967), the prohibition to exercise the order of 
diaconate (CIC, c. 1038), the prohibition to preach (CIC, c. 764; CCEO, 


148 Tn one cause of contentious-administrative recourse, the recurrent-nuns were challenging a 
precept ordering them either to return to the monastery and submit to the authority of the 
apostolic visitator within about a month or to approach another monastery of the order 
willing to receive them or to request exclaustration or an indult of departure (cf. SUPREME 
TRIBUNAL OF THE APOSTOLIC SIGNATURA, Decretum Congressus, 13 February 2003, prot. no. 
32848/01 CA, in L’attivita della Santa Sede nel 2003, Vatican City, LEV, 2004, 837). 

The decree imposing exclaustration is explicitly identified in jurisprudence as a precept “by 
which something that must be done is imposed on a determined person (cf. c. 49) ....” 
(SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, Decretum definitivum Collegii c. SILVES- 
TRINI, 5 May 1990, prot. no. 18061/86 CA, in Ministerium Iustitia, 271). 


150 See HUELS, Liturgy and Law, 151-152. 
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LABANDEIRA considers this a “judicial precept,” just like a decree of the judge ordering a 
party to submit a certain document (CIC, c. 1545; Trattato, 314, note 119). The precept by 
which the judge orders the publication of the sentence, however, is distinct from other 
commands of the judge in that it is not intra-procedural and it is not directed to a person 
subject to the judge within the process, such as a party or witness. Rather, it is a matter of 
an appellate judge ordering an inferior judge to observe the law inter-procedurally, that is, 
between levels of the trial. 
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c. 613), the prohibition of an extern bishop to preach imposed by the bishop 
of the place (CIC, c. 763), the prohibition by the diocesan bishop for his 
subjects to receive confirmation in the territory of another (CIC, cc. 886, $ 1; 
887), the prohibition to attend a particular school (CCEO, c. 633, $ 1), the 
prohibition to marry (CIC, c. 1077, §1; CCEO, c. 794, $ 1), prohibitions 
imposed on the occasion of a penal process (CIC, c. 1722; CCEO, c. 1473), 
and denial of a sacrament or sacred rite (cf. CIC, cc. 843, §1; 914-915; 
1184, §2; CCEO, cc. 681, $ 1; 755; 877). The reproof of writings could also 
take the form of a precept when an author is ordered to abandon certain 
erroneous notions harmful to faith and good morals (cf. CIC, c. 823, § 1). 


Depending upon the concrete fact scenario, the simple precept could con- 
tain either an order or a prohibition or both. The same command could often 
be understood in either a positive or negative sense. For example, a priest 
who in the celebration of the most holy Eucharist is altering the text of the 
prayers and omitting or inventing new liturgical actions could be ordered to 
observe the norm of liturgical law or prohibited from the illicit acts. Similar 
flexibility can be observed in examples in the law in which the administra- 
tion may issue some warning. For example, one who is abusing a privilege 
could be ordered to enjoy the privilege according to the intentions for which 
it is given or could be prohibited from continuing the abusive activity 
(cf. CIC, c. 84; CCEO, c. 1535). Within the context of ecclesiastical sanc- 
tions, there are certain acts that are not penal precepts but precepts issued in 
regard to the different degrees of the disturbance of public order: namely, 
the warning (monitio) issued in the proximate occasion of a possible delict 
or suspicion of the commission of a delict, and the rebuke (correptio) issued 
in the face of scandalous or disturbing behaviour (cf. CIC, cc. 1339; 1347, 
§ 1; 1348). Canon 1342, $ 1 describes such measures being imposed “per 
decretum,” and in the regime of the Latin Code this is the decree that orders 
certain behaviour to be avoided or prohibits certain behaviour from being 
carried out or continued—a precept (c. 49). 


Finally, the common doctrine recognizes that a penal precept is a species 
of the singular precept of canon 49 (CCEO, c. 1510, $2, 2°).!5 Its unique 


152 See, e.g., CHIAPPETTA, // Codice di diritto canonico, vol. 2, 629-630, no. 4800; Velasio DE 
PAOLIS, “Legge e precetto penali (Lex penalis, praceptum penale), ” in Carlos CORRAL SAL- 
VADOR, Velasio DE PAOLIS and Gianfranco GHIRLANDA (eds.), Nuovo Dizionario di diritto 
canonico, 2" ed., Milan, Edizioni San Paolo, 1996, 631, sub II (= Nuovo Dizionario di diritto 
canonico); Thomas J. GREEN, “Title IT. Penal Law and Penal Precept [cc. 1313-1320],” in 
New Commentary on the Code of Canon Law, 1538-1539; LABANDEIRA, Trattato, 316, 318; 
Pedro LOMBARDÎA, “Chapter II. Singular Decrees and Precepts,” in CCLA, 64; John MARTIN, 
“Title II. Penal Law and Penal Precept,” in The Canon Law Letter & Spirit, 753; Pio Vito 
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characteristic is the fact that the imposition of a penalty is threatened as a con- 
sequence for the beneficiary’s failure to do or omit that which is commanded.!*? 
The legislator recognizes that the penal precept is one kind of precept in the 
general norm on the interpretation of singular administrative acts, which are to 
be interpreted strictly when “they pertain to threatening or imposing penalties” 
(CIC, c. 36, $ 1; CCEO, c. 1512, §2, emphasis added). Whereas penalties are 
imposed by the public administration by a singular decree that makes a decision, 
penalties are threatened by penal precept.!5* Procedurally speaking, when the 
public administration observes some behaviour in one of its subjects that is 
contrary to the law or good morals and to which a penalty is attached (or may 
licitly be attached [CIC, c. 1399]), it issues a precept ordering certain actions or 
forbidding certain behaviour, threatening the imposition of a penalty in the case 
of persistence. If the subject does not comply with the precept, the administra- 
tion begins the penal procedure by decreeing whether the matter is to be treated 
by means of a trial or the administrative procedure; once the appropriate pro- 
cedure is completed and moral certitude of commission of the delict has been 
reached, the threatened penalty is imposed by judicial sentence or an adminis- 
trative decree that makes a decision. 


Doctrine, following the legislation itself (cf. CIC, c. 58, $2; c. 1513, $5), 
distinguishes between a formal precept and an oral precept.!59 The formal pre- 
cept is one issued in writing, and it is attached to the administrative office in 


PINTO, “Caput II. De decretis et preceptis singularibus,” in Pio Vito PINTO (ed.), Commento 

al Codice di diritto canonico, Rome, Urbaniana University Press, 1985, 37 (= Commento al 

Codice di diritto canonico); Josemaria SANCHIS, “Title IT. Penal Law and Penal Precept,” in 

Exegetical Comm, vol. IV/1, 251-252; Zbigniew TRACZ, “Precetto penale: concetto e carat- 

tere,” in La funzione amministrativa nell’ordinamento canonico, vol. 1, 247-249. 

For the general rules and examples of penal precepts, see CIC, cc. 1319, $ 1; 1371; 1394, $1; 

1395, $ 1; 1396; CCEO, cc. 415, $4; 1406; 1407, $ 1; 1427, $ 1. To these could be added the 

threat of dismissal against a monk or religious (CIC, c. 697, 2°; CCEO, cc. 500, $2, 2°; 552, 

$2, 2°; 553), which for a religious is the most serious penalty vis-à-vis his state of life: “ 

dimissio ex aliquo Instituto vite consecrate est pœna omnium gravissima (cfr. can. 696)” 

(SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, Decretum definitivum Collegii c. SABAT- 

TANI, 26 April 1986, prot. no. 17083/85 CA, no. 6.1, in Ministerium Iustitia, 146). 

Another example of a penal precept, which became the object of contentious- 
administrative recourse, is the ordering of an absent cleric to return to the diocese with the 
threat of late sententiæ suspension (see SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, 
Decretum definitivum Collegii c. DAVNO, [no date], prot. no. 27338/96 CA, in L'attività 
della Santa Sede nel 1999, Vatican City, LEV, 2000, 937-938). 

154 Cf. LABANDEIRA-MIRAS, “El precepto penal,” 685-686. 

155 “Nel diritto penale il decreto si distingue quindi chiaramente dal precetto, in quanto il pre- 
cetto si riferisce alla fase costitutiva della pena (cf. can. 1319), mentre il decreto alla fase 
irrogatoria o dichiaratoria della pena” (DE PAOLIS-D’AURIA, Le norme generali, 214-215). 

!56 Cf. IBAN, “Reflexiones en torno al ius singulare,” 244. 
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virtue of which it is issued such that, following the general rule for administra- 
tive acts (cf. CIC, c. 46; CCEO, c. 1513, $2), its force is not dependent upon 
the person holding the governing office. An oral precept, on the other hand, 
while given in virtue of the office, is attached to the physical person holding 
the office such that it loses its force when the one that issued it loses his office. 
However, the fact that the legislator alludes to the oral precept should not be 
taken to mean that use of it is encouraged!”” but rather that it occurs in ecclesi- 
astical praxis. In fact, unless it is a matter of the extraordinary communication 
of a precept (cf. CIC, cc. 55-56; CCEO, c. 1520, $$ 2-3), it could be argued that 
the oral precept is, in principle, illicit since administrative acts, especially those 
that restrict the free exercise of rights and concern penalties, must be issued in 
writing (cf. CIC, cc. 37; 51; 54, $2; CCEO, cc. 1511; 1514; 1519, $2; 1520, 
$ 1).!5 For, this written form is what guarantees the protection of rights and the 
elimination of arbitrariness in the exercise of the administrative function. 


2.4 — The Rescript 


As was discussed above, the primary distinction of singular administrative 
acts in the general legislation of the Church is between the decree and the 
rescript (cf. CIC, c. 35). The rescript is that singular administrative act noted 
first of all by the fact that it bestows upon a member of the faithful some 
favour: a privilege, a dispensation, [a permission in the Eastern law,] or 
another favour (cf. CIC, c. 59,81; CCEO, c. 1510, $2, 39.15 


157 Cf. MIRAS-CANOSA-BAURA, Compendio, 251-252. 
158 This is why the “ammonizione orale” of an employee of the Roman Curia is noted in the 
person’s personnel file. See SECRETARY OF STATE, Rescriptum ex audientia Ss.mi quo Ordi- 
natio generalis Romane Curie foras datur [una cum] Regolamento generale della Curia 
Romana, 30 April 1999, art. 71, in AAS, 91 (1999), 662-663. 
The term rescriptum has a broader meaning in canonical tradition than it does in the current 
legislation. Classically, it referred to an act of the Supreme Pontiff given in response to a 
request, which response not only constituted an individual provision, whether favourable or not, 
but could even have the force of law when given as a general provision. The actual papal writ 
was frequently limited to a simple fiat joined with the written declaration and an explanation 
prepared by the papal vice-chancellor. Over the course of time, the pope in fact relied upon 
diverse organs for this function, even such that his involvement became merely oral, while the 
act itself emanated from the organ. In the nineteenth century, this practice would be adopted 
also in episcopal governance (see CANOSA, // rescritto, 8-26; CHIAPPETTA, Il Codice di diritto 
canonico, vol. 1,77, no. 497; GANGOITI, “De rescriptorum instituto in iure canonico,” 652-654). 
A not uncommon remnant of this is the rescriptum ex audientia Ss.mi issued usually through 
the papal secretariat of state. Also, the term rescriptum is even used in the law to refer to 
written responses that are not rescripts in the proper sense. For example, the rescriptum of 
the Apostolic See readmitting a former cleric to the clerical state (C/C, c. 293; CCEO 
c. 398) is more properly a decree that makes a provision, since it pertains to the public good 


159 
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The rescript as a juridical act of the public administration in its general 
responsibility of providing for the common good is an act of favourable 
jurisdiction insofar as it enriches or enhances the subjective juridical situa- 
tion of individual physical or juridical persons.!9° As a formal act, it is dis- 
tinct from its content of a dispensation, privilege or other favour, such that 
the term “rescript” does not fully describe the function of the juridical act; 
the specification of its content is necessary in order to identify its particular 
aim in a concrete scenario and the rules according to which it is governed.!9! 


In this section, the notion of the favour, the privilege and the dispensation 
will be briefly considered. The aim of this is not to furnish a complete treat- 
ment of these ancient institutes of the Church’s juridical culture but to intro- 
duce their basic notions. 


2.4.1 - The Favour in General 


The term favour (gratia) as used in canon 59, $ 1 (CCEO, c. 1510, $2, 
3°) is very broad in order to account for all concessions beneficial for the 
individual aside from the privilege and the dispensation.'* It is also inclusive 
of the latter two institutes, considering that in the aforementioned canon the 
rescript is said to grant a privilege, a dispensation or another favour (“aliave 
gratia”). 

In the strict sense, a favour is something granted to which the beneficiary 
has no right, such that the concession is not due the person in justice and 


(viz., the public ministry of the Church) and is not a private favour to a member of the 

faithful, even if it may be subjectively experienced as such. See also CIC, c. 1444, $2, which 

refers to the rescriptum that excludes the competence of tribunals and reserves a cause to 

the Roman Rota; the norm assumes that some party has sought this from the Roman Pontiff. 
160 Cf. Danilo CECCARELLI MOROLLI, “Breve panoramica circa il diritto amministrativo canonico 
orientale vigente: dagli atti ai ricorsi,” in Jura Orientalia, 4 (2008), 53; HUELS, “Deter- 
mining the Correct Canonical Rules,” 36, 38; IDEM, Liturgy and Law, 158. 
Cf. CANOSA, Il rescritto, 4, 176, et passim; GANGOITI, “De rescriptorum instituto in iure 
canonico,” 683; Jorge MIRAS, “Chapter I. Common Norms. Canon 35,” in Exegetical 
Comm, vol. 1, 472. 

There is a lack of precision in administrative praxis in this regard, as is evidenced by 
the concept of the indult (indultum, “something granted”), which “lacks its own unique 


16 


juridic identity. It may be some kind of favor, be it a dispensation, privilege, permission, or 
other favor, especially when the precise nature of the favor is unknown by the person 
requesting or granting it. [...] [T]he term ‘indult’ is really unnecessary juridically and, 
indeed, is unhelpful in the long run because it obfuscates the real nature of the act in ques- 
tion” (HUELS, “Privilege,” 243). 

162 Cf. Gianluca Saccoccia, “Sulla natura dei rescritti,” in Sandro GHERRO (ed.), Studi sul 
primo Libro del Codex iuris canonici, Padua, CEDAM, 1993, 213, note 30. 
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therefore demandable, but is bestowed for the convenience of the beneficiary 
or out of the generosity of the administration. !93 However, as Labandeira 
notes, in a broader sense, “[i]n effect, even the concession of a favour in an 
administrative manner must be made when a just cause applies, and not 
arbitrarily and preferential to specific persons.”!% Such a cause is present 
when the administrative authority is moved out of a sense of justice or equity 
to grant the favour “or at least in satisfaction of a need which, in some way, 
concerns the collective good.” This motivation flows from the fact that the 
public good, the salus animarum, and the individual good, the salus ani- 
mae,'© are by no means incompatible but are mutually beneficial. The latter 
is integrated into the former, such that what is beneficial for the individual 
typically redounds to the good of others and to the community at large. 


Indeed, in the current understanding, a favour is not so much a concession 
for a private person out of the pure benevolence of the administrative author- 
ity but a concession whose primary end is the enhancement of the subjective 
juridical situation of one or more physical or juridical persons. While one 
may not have a right to the favour, there may be a “legitimate expectation” 
of the grant of the favour based on juridical norms and the facts of a particu- 
lar case, such that the denial of the favour would or could be deemed arbi- 
trary.!99 “For there are cases in which, even if the one making the request 
does not have a strict right, there are such conditions as require or demand 
the concession.”!®’ The faithful have a right to a proper use of administrative 
discretion and attention to indeterminate juridical concepts, even if they do 


163 Cf. BLANCO, “Consideraciones sobre el ius singulare,” 669; MIRAS-CANOSA-BAURA, Com- 
pendio, 277-278; Pierantonio PAVANELLO, “La concessione di grazie: aspettative e attese,” 
in Discrezionalita e discernimento nel governo della Chiesa, 179-180 (= PAVANELLO, “La 
concessione di grazie”). 

See Trattato, 325, 327. 

“En definitiva, la salus animarum consiste en la salvación de cada una de las almas y la 
justicia no es algo abstracto y generico, sino la justicia del caso concreto” (Juan FORNÉS, 
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g 
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“La función administrativa y los instrumentos flexibilizadores en el ordenamiento canónico,” 

in La funzione amministrativa nell’ordinamento canonico, vol. 1, 653, emphasis in original; 

= FORNÉS, “La función administrativa”). 
166 See Javier CANOSA, “Chapter III. Rescripts,” in Exegetical Comm, vol. I, 564-565; IDEM, 
“El derecho al buen gobierno como factor delimitante del concepto canónico de gracia,” in 
Escritos en honor de Javier Hervada. Ius Canonicum: Revista del Instituto Martín de 
Azpilcueta, special volume, Pamplona, EUNSA, 1999, 396. Cf. Comm, 22 (1990), 240. 
See Comm, 22 (1990), 305. One author insists, e.g., on the “right to obtain a dispensation” 
from a marriage impediment or from the canonical form of marriage when all the require- 
ments of the law and administrative praxis have been fulfiled; see Heinrich STRAUB, “De 
quibusdam principiis generalibus ad ordinandam activitatem potestatis administrative in 
Ecclesia,” in Investigationes theologico-canonicæ, Rome, Pontificia Universitas Gregori- 
ana, 1978, 444, sub 2. 
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not have a strict right to the requested favour itself.!98 On the other hand, in 
view of the fundamental equality of the faithful, which may suggest a certain 
consistency in responding to similar situations,'® favours are not to be 
granted arbitrarily out of a kind of favouritism but should always flow from 
a proportionate appreciation of the good of each person considered object- 
ively in the concrete circumstances and in light of the common good.!70 


Since the concession of a favour may not bring prejudice to the subjective 
juridical situations of others, this act “is subject to the guarantees provided 
by law both in its formation and in its execution.” When faced with a request 
for a favour that is præter or even contra legem (such as a dispensation or 
privilege), the administration is bound to weigh the benefit of the individual 
against the public good of juridical security derived from observance of the 
law, “balancing, on the one hand, the demand for humanity and mercy and, 
on the other hand, rigour and compliance with the law.”?!7! 


Examples of favours in the general legislation abound, even if no exhaustive 
catalogue is possible. A number of favours concern the status of persons, such 
as the favours granting admission to a seminary (CIC, c. 241, $1; CCEO, 
cc. 333; 342, $ 1), admission to the novitiate (CIC, c. 641; CCEO, cc. 451; 453, 
$1; 519), an indult of departure from a religious institute of one in perpetual 
(CIC, cc. 691, $2; 727, $ 1; 743; CCEO, cc. 492, $1; 549, $2; 568, $2) or 
temporary vows (CIC, cc. 688, $2; 726, $2; CCEO, cc. 496; 546, $2),? a 
bishop allowing a cleric to be admitted to the novitiate (cf. CCEO, c. 452, $ 1), 
admission to the catechumenate (CIC, c. 788) and dissolution of a marriage 
ratum et non consummatum (CIC, cc. 1142; 1698, $2; CCEO, c. 862).!73 


Other favours pertain to other juridical situations of persons. Included 
among these are a transfer to another Church sui iuris (CCEO, c. 36), the 
excardination/dimissorial letter of a cleric from his diocese/eparchy of 
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Cf. Helmuth PREE, “Le tecniche canoniche di flessibilizzazione del diritto: possibilitá e 
limiti ecclesiali di impiego,” in ZE, 12 (2000), 404-405. 

Cf. PAVANELLO, “La concessione di grazie,” 184. 

Cf. BLANCO, “Consideraciones sobre el ius singulare,” 669; MIRAS-CANOSA-BAURA, Com- 
pendio, 280-282. 

See PAVANELLO, “La concessione di grazie,” 182, 184. 

Cf. Eduardo BAURA, La dispensa canonica dalla legge, Monografie Giuridiche 12, Milan, 
Giuffrè Editore, 1997, 157-164 (= BAURA, La dispensa canonica). See the footnote below 
on the nature of the “dispensation” from a vow. 

This favour is called a dispensatio in the Latin Code (c. 1697), but this is only an analogous 
denomination, since the favour is a matter not so much of the relaxation of an obligation of 
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the law but the extinction of a juridical bond formed by the mutual consent of spouses, 
which is a kind of contract. Cf. BAURA, La dispensa canonica, 164-167; Augustine 
MENDONGA, “Chapter V. Dispensations,” in The Canon Law Letter & Spirit, 49, note 1. 
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incardination/ascription (CIC, c. 267; CCEO, c. 359),' permission for a 
cleric to move to another diocese or eparchy (cf. CIC, c. 271, $1; CCEO, 
cc. 361; 365, $ 1), consent of the religious superior for a member to be received 
into an association of the faithful (CIC, c. 307, $3), concession of legitimacy 
in favour of an illegitimate child (CIC, c. 1139), a sanatio in radice (CIC, 
c. 1161, $1; CCEO, cc. 848, 852), commutation of a vow or an oath (CIC, 
cc. 1194, 1197, 1203), suspension ab homine of a vow or an oath (CIC, 
cc. 1195, 1203; CCEO, c. 892), relaxation of a vow or an oath (CIC, cc. 1194, 
1203; CCEO, c. 893),!7 acceptance of renunciation of a privilege (CIC, c. 80, 
$1; CCEO, cc. 1533, $1), remission of a penalty (CIC, cc. 976; 1354, $1; 
1357, $1; CCEO, c. 1419), and acceptance of resignations.!7 


Another class of favour is a permission given to a person in a particular 
case which constitutes an exception anticipated in the law. Like a dispensation, 
it grants the relaxation of a legal obligation; unlike a dispensation, it is a 
possibility explicitly foreseen by the legislator as a legitimate alternative that 
can be conceded by the administration. In other words, while a dispensation is 
a favour that is contra legem, the favours that are exceptions in the law are 
secundum legem.'” Examples of this include the following: permission of 
absence from the synod of bishops (CCEO, c. 109) or the council of hierarchs 
(CCEO, c. 165, $4), permission for the temporary removal of a document from 
the diocesan archives (C/C, c. 488), permission for a parish priest or parochial 
vicar to reside apart from the parish (CIC, cc. 533, $ 1; 550, $ 1; CCEO, c. 292, 
$ 1), admission of externs to the cloister (CIC, c. 667, $4; CCEO, cc. 477, $ 1; 
541), permission for novices to live outside of the novitiate for a time (CCEO, 
c. 522, $2), permission for non-Catholics to use a Catholic building or cem- 
etery for divine worship (CCEO, c. 670, $2), permission for a secret marriage 
(CIC, c. 1130; CCEO, c. 840, $ 1), permission for baptism to be celebrated in 
a private home (CIC, c. 860, $1), admission by the parish priest or the minis- 
ter of a person younger than sixteen to serve as a sponsor (CIC, c. 874, $1, 
2°), permission for interpellations to be done before baptism in a Pauline 


174 While the letter of incardination is ordinarily a decree that makes a provision since it is 

presumably for the public good of the diocese ad quam and not the personal good of the 

cleric, the excardinating bishop is acting for the benefit of his clerical subject, not the dio- 

cese ad quam, over which he technically lacks any solicitude. 

This favour is called a dispensatio in law, but in reality it is a dispensation in an improper 

sense, since it involves a relaxation not of the law but of the obligation arising from a private 

juridical act. On this point, see BAURA, La dispensa canonica, 157-164. 

176 There are many examples of these. See, e.g., CIC, cc. 142, $1; 367; 401; 416; CCEO, 
cc. 970, $1; 126, $2; 210, $3; 231, $ 1; 232, $2; 251, $1; 297; 992, $1; 1063, $2; 1392. 

177 Cf. BAURA, La dispensa canonica, 200-205; CHIAPPETTA, Il Codice di diritto canonico, 
vol. 1, 100, no. 600. 
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privilege procedure (CIC, c. 1144, $2; CCEO, c. 855, §2), permission for a 
beneficiary of a Pauline privilege to enter a mixed or non-sacramental marriage 
(CIC, c. 1147), and the commutation of the obligation to observe a feast day 
or a day of penance (CIC, c. 1245). 


From an examination of the two Codes one can also discover these mis- 
cellaneous personal favours: grant ab homine of the title emeritus (CIC, 
c. 185; CCEO, c. 965, $4), the admission to diocese/eparchy of a cleric 
whose vows have been dispensed or who has been dismissed (CIC, cc. 693; 
701; 727, $2; CCEO, c. 494),'7* consent of the local ordinary for a clerical 
member to live outside of a society of apostolic life (CIC, c. 745), approval 
of catechetical writings, textbooks and other writings touching on faith and 
morals (CIC, c. 823, $ 1; 827; CCEO, cc. 658-659; 663, §2), approval of 
bibles and translations (CIC, c. 825, § 1), permission to reprint acts of an 
ecclesiastical authority (CIC, c. 828; CCEO, c. 666, §2), consent of the 
rector of a church for the celebration of a funeral (CIC, c. 1177, $2), per- 
mission of the local ordinary for the funeral of children who would have 
been baptized (CIC, c. 1183, $2), permission for the funeral of a baptized 
non-Catholic (CIC, c. 1183, §3; CCEO, c. 876, $$ 1-2), permission for the 
use of a sacred place (CIC, c. 1210), permission for establishing a private 
chapel (CIC, c. 1226), permission for the celebration of the Mass and other 
liturgical actions in private chapels (C/C, c. 1228), permission for a family 
or a juridical person other than a parish or religious institute to have a special 
cemetery (CIC, c. 1241, §2), permission of a judge for a copy of acts or 
documents to be given to an interested party (CIC, c. 1475, $2), and permis- 
sion of a diocesan bishop for a party to have the assistance of a iurisperitus 
in a petition super rato (CIC, c. 1701, $2). 


In this context, it is fitting also to reflect upon the nature of favours 
granted orally (“vive vocis oraculo”). The Latin Code prescribes that these 
are governed by the rules on rescripts (cf. c. 59, §2), without saying that they 
are rescripts. Their existence is to be proven by the beneficiary when this is 
legitimately requested (cf. CIC, c. 74; CCEO, c. 1527, $2). 


There are slightly differing views expressed in doctrine, which were also 
present within the discussions of the Cetus drafting canon 59, §2 of the 


178 The temporary, experimental reception of a former religious cleric into a diocese or eparchy 
does not have the character of a singular decree that makes a provision but is a favour. It is 
beneficial to the cleric to be given an opportunity to prove himself worthy of incardination 
or at least temporary ministry; it remains to be seen whether this is beneficial to the par- 
ticular Church. Only when the bishop incardinates him does the public good come clearly 
into focus. In the meantime, entrusting any ministry or function to him would obviously be 
done by provision. 
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Latin Code.!” García Martin’s view is that this is a third kind of singular 
administrative act (apart from the decree and the rescript), since it does not 
follow the nature of a rescript (i.e., it is not scriptum) and does not have the 
content of a decree.!8° Huels acknowledges this problem, though in principle 
he supports the idea of an “oral rescript.” He states: “That a rescript must 
be in writing ought to be a formality, not a constitutive element of the juridic 
act itself”; and so he thinks that it should be acknowledged by the legislator 
as having “the same essence as a favour granted in writing.” !8! Elsewhere, 
he writes: “A favour granted orally is not a rescript because a rescript must 
be in writing, but it has the nature of a rescript since it is the grant of a favour 
in response to a request.”1% Similarly, Labandeira holds that oral conces- 
sions of a favour “are not rescripts but have the same content as them, and 
they are therefore equivalent to them in what pertains to their regulation and 
effects.” 183 


Indeed, the ius vigens explicitly states that a rescript is by nature a written 
act. And yet, this is true of all singular administrative acts: “Actus adminis- 
trativus, qui forum externum respicit, [...] scripto est consignandus ....” 
(CIC, c. 37; CCEO, c. 1514); but this does not lead one to conclude that the 
oral concession of a favour is not a singular administrative act. In reality, it 
has the same nature as a rescript in that it grants a favour and is governed 
by all the rules on rescripts, lacking only the formal difference of not being 
consigned to writing. Therefore, it can reasonably be maintained that it is not 
a type of act distinct from a rescript but a rescript that is exceptionally not 
put into writing. It would not be necessary to insist that such acts are illicit 
as was proposed above in regard to the precept imposed orally, since the 
illiceity of the latter flows significantly from the fact that a precept is a 
coercive act that can easily cause one to find himself aggrieved, which is not 
so with the concession of a favour. Favours may be licitly granted orally 
when they concern matters of minor importance, pertaining to some rela- 
tively private aspect of the beneficiary’s life (even if the latter is a public 
minister) or to something highly favourable toward the good of souls or in 
the area of divine worship. This is commonly indicated in the law with the 


179 Cf. Comm, 17 (1985), 53. 
180 See his “Actos administrativos singulares,” 109, and Atti amministrativi singolari, 100. On 
the written form of the grant being essential to the rescript, thus excluding the oral conces- 
sion of a favour from that type of act, see also GANGOITI, “De rescriptorum instituto in iure 
canonico,” 677-678. 

“Determining the Correct Canonical Rules,” 8, 15, 43. 

182 Liturgy and Law, 161. 

183 See Trattato, 324-325. 
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expression “licentia saltem prasumpta” or one similar.!8* On the other hand, 
a favour may be granted orally in order to prevent scandal or some other 
serious consequence (cf. CIC, c. 1361, $2). 


2.4.2 — The Privilege 


The juridical nature of the privilege (privilegium) has long been a dis- 
puted question. In the period of the ius vetus, this was due to the fact that 
there were diverse sources of privileges: they could be granted by the law 
itself, by custom, by prescription, or by an individual act of the competent 
authority directed to a private member of the faithful.!$% Since the 1983 
Code, the juridical nature of the last mentioned act has been the centre of 
some attention, as discussed above in section 1.4. In the current understand- 
ing, privileges granted in the first three ways are only materially privileges 
in a broad sense, since they concede some favour to individuals in certain 
circumstances; the juridical act or phenomenon in question, however, is a 
law, a custom, and prescription, respectively. !$6 


The privilege as an element of administrative activity is a favour granted 
by an administrative act of the competent authority!*” or, as the Codes state 
it, “per peculiarem/specialem actum” (CIC, c. 76, $1; CCEO, c. 1531, $1). 


184 See, e.g., CIC, cc. 283; 390; 764; 886, $2; 911, $2; 969, $1; 1003. Cf. Javier CANOSA, 
“Chapter II. Rescripts,” in Exegetical Comm, vol. I, 615, no. 2. 

185 Cf. Wilhelm ONCLIN, “The Church Society and the Organization of its Powers,” in Jur, 27 
(1967), 15-16. 

186 Cf. Comm, 3 (1971), 88-89. See also Comm 6 (1974), 53-54; 9 (1977), 233. It is thus appro- 
priate that the revocation or abrogation of privileges granted by administrative act, custom, 
or law on the occasion of the promulgation of the Codes is dealt with in distinct norms. See 
CIC, cc. 4-6; CCEO, cc. 5-6; Javier OTADUY, “Preliminary Canons,” in Exegetical Comm, 
vol. I, 239. 

The so-called “privileges” of Cardinals of the Holy Roman Church (SECRETARIATE OF 
STATE, Elenchus privilegiorum et facultatum S.R.E. Cardinalium in re liturgica et canonica, 
18 March 1999, in Comm, 31 [1999], 11-13) are not privileges granted by administrative 
act. This list has the character of papal law, since it attaches in a general way certain excep- 
tional faculties to those endowed with the cardinalatial dignity. Those who are created 
Cardinals obtain these privileges by the law itself on the occasion of the consistory of their 
creation. The cited list is an act of the Secretary of State approved in forma specifica by the 
Supreme Pontiff, and it attaches certain exceptional faculties to the cardinalatial dignity in 
general, not to specific cardinals in particular. 

Nevertheless, some authors still hold that the competent authority can grant “privileges” 
in a broader sense by general norm, which would not be governed by the rules on singular 
administrative acts. See, e.g., GHERRO, “Il privilegio,” 79-91; ZUANAZZI, Presis ut prosis, 
538-539. 

187 Cf. Comm, 3 (1971), 88-89 (in a report authored by ONCLIN). 
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And the particular or specific act by means of which a privilege is granted 
is the rescript, a singular administrative act (cf. CIC, cc. 59, $ 1; 75; CCEO, 
c. 1510, $2, 3°). As was explained above, the juridical act by which the 
public administration grants a favour to a member of the faithful is the 
rescript. One type of favour that is granted by rescript is the privilege. Thus, 
a privilege is not a singular administrative act but the content of a singular 
administrative act, that is, of a rescript.!88 


Doctrine defines the privilege as “a concrete situation of favour attributed 
to a person, which thus augments his field of action [and] improves his jurid- 
ical condition with respect to that which belongs to him by common law.” 18° 
More specifically, it grants to the beneficiary(ies) the right to do or omit some- 
thing apart from or contrary to the law (contra legem or preter legem).!® It 
thus attributes something positive or negative to the beneficiary: either the 
right to do something not granted or even forbidden in law, or the right not to 
observe some obligation.!?! The supreme legislator is competent to grant priv- 
ileges contrary to any law, except the divine law; lower legislators may issue 
privileges contrary to laws they or their predecessors have authored and priv- 
ileges apart from (preter) any law, even the universal law.!9 


The privilege contra legem is similar to a dispensation, since both attrib- 
ute the beneficiary the right to act contrary to the general legislation. Huels 
explains, however, that there are four distinguishing characteristics between 
these two concessions. First, they ordinarily have different degrees of stabil- 
ity, since the dispensation is restricted by time or a certain number of cases 
(CIC, cc. 85, 93; CCEO, cc. 1513, $4; 1536, $ 1), while the privilege is 
typically perpetual (CIC, c. 78, $ 1; CCEO, c. 1532, $ 1). Second, a privilege 
can be granted freely and without any motivating cause, whereas a dispen- 
sation may only be granted for “a just and reasonable cause” and is even 
invalid if granted without such a cause by one who is not the legislator 


188 Cf, CANOSA, “El privilegio,” 75-76; MIRAS-CANOSA-BAURA, Compendio, 285-286. 

18% See LABANDEIRA, Trattato, 337, emphasis in original. 

190 Cf. HuELS, “Privilege,” 215-216. See also DE PAOLIS-D’AURIA, Le norme generali, 233; 
LABANDEIRA, Trattato, 333-334, 348; Alberto PERLASCA, “Un caso di cessazione del priv- 
ilegio: can. 83 $2,” in ODE, 14 (2001), 382; Francisco J. URRUTIA, “Privilegio (Privil- 
egium),” in Nuovo Dizionario di diritto canonico, 835. 

Alan MCCORMACK, however, argues that all privileges are in fact contra ius, since what 
is not forbidden by law is permitted and need not be granted by an ecclesiastical authority; 
see his The Term “Privilege”: A Textual Study of Its Meaning and Use in the 1983 Code 
of Canon Law, Tesi Gregoriana, Serie Diritto Canonico 23, Rome, EPUG, 1997, 246-255. 
Cf. FERNANDEZ ARRUTY, “La norma singular,” 91. 

192 Cf. HUELS, “Privilege,” 217, 224; Augustine MENDONÇA, “Chapter IV. Privileges,” in The 

Canon Law Letter & Spirit, 44. 
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(cf. CIC, c. 90, $ 1; CCEO, c. 1536). Third, whereas a dispensation relaxes 
a legal obligation or removes a legal prohibition in a particular case, a priv- 
ilege can also attribute positive rights and faculties to the beneficiary. And 
fourth, the ordinary authority competent to place both acts is different: it is 
the competent executive authority in the case of a dispensation, but the com- 
petent legislator for a privilege.!93 


Since a privilege is granted by singular administrative act, it is incorporated 
into the whole system of canonical administrative law, with all of its elements 
and principles, including the principles of good governance and legality and 
the right to juridical protection against administrative activity. One aspect of 
the concession of a favour is a consideration of how it may affect the whole 
community and other individuals, bearing in mind, as a point of departure, that 
“the common good and the individual good are not separate or contradictory 
spheres but are two complementary dimensions of the social organization” of 
the Church.! Still, at the time of the concession of a privilege, the competent 
organ of administration (the legislator) is bound first to determine positively 
and objectively that the privilege can be issued without inflicting harm on the 
public good and the rights or legitimate interests of others. Indeed, when mem- 
bers of the faithful having a right or legitimate interest protected by law find 
themselves before a privilegium odiosum!” and are thus aggrieved by its con- 
cession, they enjoy the right to make recourse against it.!99 


In view of the fact that a privilege by its nature is some favour typically 
not foreseen in the general legislation for particular scenarios of ecclesial life 
but conferred by the public administration, few examples are found within 
the two Codes.!”” Some, however, are hinted at, and others can be discovered 
in jurisprudence or drawn from the imagination. Examples of privileges 
preter legem include granting certain indulgences to a shrine (cf. CIC, 
c. 1233), conferring ecclesiastical dignities not granted by law (CCEO, 
cc. 89, $3; 194; 388) such as a Latin Patriarchal title (CIC, c. 438), or giv- 
ing a large diocesan association very prevalent in a certain parish the right 


193 See his “Privilege,” 219-220. See also BAURA, La dispensa canonica, 212-221; FORNÉS, 
“La función administrativa,” 660-661; LABANDEIRA, Trattato, 358-359. 

194 See Ilaria ZUANAZZI, “La tutela dei diritti in tema di privilegio,” in JE, 23 (2011), 100. 

195 See, e.g., CHIAPPETTA, 11 Codice di diritto canonico, vol. 1, 92, no. 556; DE LA HERA, “La 
norma singular,” 216; PINTO, Diritto amministrativo canonico, 238; Francisco J. URRUTIA, 
“Privilegio (Privilegium),” in Nuovo Dizionario di diritto canonico, 836. 

196 Cf. CANOSA, “El privilegio,” 94-103. 

197 Regarding apostolic privileges—presumably those granted by the Supreme Pontiff since he 
is the only legislator of the Apostolic See, though a dicastery could grant one if given a 
special faculty to do so—see CIC, cc. 199, 2°; 312, $1, 3° and $2; 317, $2; 328; 438; 
CCEO, cc. 432; 575; 1542, 2°. 
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of presentation for the office of parish priest. One judicial cause of rights that 
reached the Tribunal of the Roman Rota was centered around a privilege 
præter legem; it was a privilege granted by the diocesan bishop in virtue of 
which certain persons, as heirs, had the right to organize and lead a proces- 
sion of Christ at the Pillar on Holy Thursday night, from the exercise of 
which privilege the parish priest tried to prevent them due to their minimal 
involvement in the parish. !°8 


In the same way, privileges contra legem can be imagined. Examples 
include the conferral on a Latin Patriarch of the right to exclude candidates 
for the episcopate to be sent to the Roman Pontiff or of the right to wear the 
pallium outside his province (cf. CIC, c. 438), for a cleric to pray twenty 
decades of the holy rosary each day in place of the divine office, for the 
rector of a non-parochial church to keep sacramental records, for a diocesan 
bishop or diocese to enjoy the perpetual right not to observe a norm of the 
conference of bishops,! for an association of the faithful or a parish (e.g., 
with a communion rail) in the U.S.A. to receive Holy Communion kneel- 
ing, the exemption of places or juridical persons from the power of the 
local bishop (CCEO, c. 90),?°! and the exemption of certain persons, build- 
ings or places from the governance of the parish priest (cf. CCEO, c. 283). 


2.4.3 — The Dispensation 


A species of favour that is regularly requested and granted by rescript in 
ecclesiastical praxis is the dispensation, which is defined in law as “the 
relaxation of a merely ecclesiastical law in a particular case.”2% This favour 
suspends the binding force of law for particular persons in a concrete case 
or series of cases or in a specific type of situation. In this sense, a dispensa- 
tion has a “negative” effect insofar as it “produces the inapplicability of the 


198 See TRIBUNAL OF THE ROMAN ROTA, Sententia definitiva c. SCIACCA, 12 March 2008, in ZE, 
23 (2011), 77-84. 

199 Cf. CONGREGATION FOR BIsHoPs, Directory for the Pastoral Ministry of Bishops Apostolorum 

Successores, 22 February 2004, no. 29e, Vatican City, LEV, 2004. The norm refers to the 

bishop requesting a “dispensation,” but this seems to be more a matter of a privilege, since 

it would constitute a perpetual right not to observe a norm of the conference. 

Cf. HUELS, “Privilege,” 227. The author notes that this would be contrary to the normative 

posture of standing prescribed in no. 160 of GIRM-USA. 

20! See, e.g., SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, Sententia definitiva Collegii 

c. STICKLER, 29 September 1989, in Ministerium lustitice, 569-602, at 573-576, no. 5. 

“Dispensatio, seu legis mere ecclesiastica in casu particulari relaxatio ....” (CIC, c. 85); 

“Dispensatio, scilicet legis mere ecclesiastica in casu speciali relaxatio ....” (CCEO, 

c. 1536, $ 1). 
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law in a concrete case without, however, introducing any new positive norm 
which in some way substitutes for the dispensed law.”203 


As was discussed above, the dispensation has often been presented as an 
example of a particular norm for its beneficiaries, since it subjects them to a 
juridical regime different from and contrary to the general norm. It is char- 
acterized as a favour toward the recipient since it “creates in the dispensed 
subject the right to observe some conduct different from what is legally 
foreseen.”*°* However, it does not affect the binding force of the law itself, 
which remains binding upon all others for whom it was issued and who have 
not been granted the favour of a dispensation. 


In order for this favour to be granted licitly—and indeed validly when the 
competent organ of public administration is not also a legislator—there must 
be a just and reasonable cause (cf. CIC, c. 90, $ 1; CCEO, c. 1536, $ 1). In 
other words, there must be some reason for the public administration to allow 
a divergence from the common order, since the Church has the right to the 
observance of her discipline by administration and subjects alike. This cause 
is evaluated in light of the seriousness of the disciplinary norm being relaxed 
(gravitas legis — ibid.), since the administration is obliged to ensure that what 
is favourable to one or a few does not give rise to the bewilderment of the 
faithful and risk the disruption of the good order of the community and its 
goods. When there is no just and reasonable cause, when the concession of 
the favour disrupts the good order of the community, or when it otherwise 
causes some grievance for third parties, the latter have the right to make 
recourse against the rescript (cf. CIC, c. 1732; CCEO, c. 996).20 


Not all laws are subject to dispensation. In particular, divine positive and 
natural laws cannot be dispensed, since this inevitably would conflict with the 
institutional end of the Church and her juridical system. Also, laws constitutive 
of juridical institutes and acts are subject to no dispensation (cf. CIC, c. 86; 
CCEO, c. 1537).2% As Huels has demonstrated in his definitive studies on the 
institute of the dispensation, those things which the law defines as essential to 
a juridical act or as a necessary part of a juridical institute are not subject to 
dispensation. In regard to juridical acts, an essential element, for example, of 


203 See BAURA, La dispensa canonica dalla legge, 129. 

204 See ibid.,130. 

205 Cf. MIRAS-CANOSA-BAURA, Compendio, 311. 

206 Since the rescript granting a dispensation is an act of executive power, even when legislators 
are granting dispensations they must observe this limitation, such that they cannot validly 
dispense from what essentially constitutes a juridical institute or a juridical act. Cf. Juan 
GONZALEZ-AYESTA, “La dispensa e la modifica delle istituzioni: riflessioni sul canone 86 
del CIC 1983,” in Ap, 70 (1997), 544-545. 
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marriage consent 1s that it be externally manifested, such that this element is 
subject to no dispensation. In regard to juridical institutes, “a great number of 
the canons of the two Codes are constitutive laws regulating the numerous 
juridic institutes of the Church and its canonical system.”7 In other words, 
the laws by which the legislator establishes the many necessary elements of 
Juridical institutes are not subject to dispensation, since such a dispensation 
would not be reasonable (rationabilis), that is, coherent with the canonical 
order (cf. CIC, c. 24, $ 2). Thus, for example, the need for a constitution in a 
religious institute, a finance council in a diocese or eparchy, a defender of the 
bond in a tribunal treating causes pertaining to marriage and holy orders, a 
minister of a sacrament, and the presbyteral character of a pastor of a parish 
are elements not subject to dispensation. By way of general principle, the 
following kinds of law are indispensable inasmuch as they are constitutive of 
Juridical institutes and acts: definitions and statements of purpose or meaning; 
basic juridical principles; basic rules and formalities; laws requiring some 
means of external control before or after placing an act; laws requiring the 
establishment of offices, organs, ministries and other structures; laws deter- 
mining juridical capacity; laws establishing requirements for eligibility; laws 
determining competence; laws remitting a matter to another source of law; 
laws containing an exception; factual statements; theological statements; rec- 
ommendations; laws advancing a standard rule without imposing it; options 
in the law; favourable laws; matters outside the jurisdiction of the Catholic 
Church; and laws establishing general duties of an office, ministry, or status.20 


The Eastern Code states that procedural and penal laws are not subject to 
dispensation.” This literally suggests that an ecclesiastical authority cannot 
dispense from such laws; but it more precisely means that such laws are not 
subject to routine dispensation by ordinary dispensing authorities due to their 
gravity in providing for the defence of rights and the prevention of scandal 
and injustice. Indeed, procedural laws are subject to dispensation, though this 
is reserved to the Supreme Tribunal of the Apostolic Signatura,?!% to the 
Congregation for the Doctrine of the Faith for some matters in the penal 


207 John M. HUELs, “Constitutive Law and Juridic Institutes (c. 86),” in JE, 16 (2004), 711-739, 
esp. 738-739. 

208 Cf. John M. HUELS, “Categories of Indispensable and Dispensable Laws,” in StC, 39 (2005), 

41-73, esp. 48-62. 

“Dispensationi obnoxiz non sunt ... leges processuales et poenales” (c. 1537). 

“Art. 35. Signature Apostolica quoque est rect administrationi iustitiæ invigilare, et speci- 

atim: ... 2° videre de petitionibus Sedi Apostolice porrectis ad obtinendam ... dispensa- 

tionem a legibus processualibus, Ecclesiis orientalibus haud exclusis ....” (BENEDICT XVI, 

Litteræ apostolica motu proprio date quibus Supremi Tribunalis Signature Apostolica lex 

propria promulgantur, 21 June 2008, in AAS, 100 [2008], 521-522). 
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causes reserved to it,2!! and to the Dean of the Tribunal of the Roman Rota 
with regard to Rotal norms.?!? The same Code recognizes that penal laws can 
in fact be subject to dispensation.?!5 


Since the norm of law issued by the supreme legislator and shepherd of 
the visible Church on earth is presumed to be an effective instrument fos- 
tering the salus animarum and therefore must be observed,?!* the Codes do 
not widely anticipate the relaxation of the binding force of their norms for 
particular cases. Nevertheless, this same salvific end attributes to the canon- 
ical norm a certain flexibility so that the observance of the law in particular 
cases ironically does not damage the good of souls. Accordingly, the legis- 
lator, reflecting on administrative praxis and the history of ecclesiastical 
governance, makes some positive legislative provisions for the dispensation 
of some laws. In general, ordinaries and hierarchs may dispense from laws 
whose dispensation is reserved to another authority, such as the Apostolic 
See, when there is a dubium facti (cf. CIC, c. 14; CCEO, c. 1496). 


With regard to the clerical state and the sacred ministry, dispensation can 
be granted from the rights and obligations of the clerical state (CIC, c. 290, 
3°; CCEO, c. 394, 3°) and from celibacy (CIC, c. 291; CCEO, c. 396), from 
the normative manner of taking possession of a parish (CIC, c. 527, $2), 
from the minimum age for candidates for holy orders (C/C, c. 1031, $ 4; 
CCEO, c. 759, $2), and from an impediment to receive or exercise holy 


211 “Art. 7. $1. Salvo iure Congregationis pro Doctrina Fidei a præscriptione derogandi pro 
singulis casibus ....” (emphasis added); “Art. 15. ... Congregationi pro Doctrina Fidei licet 
dispensationes concedere e requisitis sacerdotii necnon laureæ doctoralis in iure canonico” 
(CONGREGATION FOR THE DOCTRINE OF THE FAITH, Normarum mutationes introducte in 
M.P. Sacramentorum sanctitatis tutela, 21 May 2010, in Comm, 42 [2010], 333-344, esp. 
337, 339-340). That dicastery can also sanate irregularities in the observance of mere pro- 
cedural laws by lower tribunals to which the adjudication of a penal cause reserved to it has 
been entrusted (cf. art. 18, 340). Such a sanation, however, is neither a dispensation nor a 
favour but, owing to the fact that the administration of justice is its direct object, a provision 
that furnishes due order to the trial. 

“IV. Il Decano della Rota Romana ha la potestà di dispensare per grave causa dalle Norme 
Rotali in materia processuale” (SECRETARY OF STATE, Rescriptum ex audientia Ss.mi, 11 Feb- 
ruary 2013, prot. no. 208966, in Sharon A. EUART, John A. ALESANDRO and Thomas J. GREEN 
[eds.], Roman Replies and CLSA Advisory Opinions 2013, Washington, DC, CLSA, 2013, 42). 
This faculty was confirmed by Pope Francis in the Rescriptum ex audientia Ss.mi of 7 Decem- 
ber 2015 (N. 0981, in OssRom 155, no. 284 [12 December 2015], 8, at II. 4). 

Can. 1419, $ 1. Qui a lege pœnali dispensare potest .... 

“Ma oggi, dopo la promulgazione del Codice, non si può dimenticare che il periodo di ius 


D 
e 


condendum è terminato, e che la legge, ora, pur con i suoi eventuali limiti e difetti, è una scelta 
già fatta dal legislatore, dopo ponderata riflessione, e che quindi essa esige piena adesione. 
Ora non è più tempo di discussione, ma di applicazione” (JOHN PAUL II, Allocutio ad Prælatos 
Auditores S. Romane Rota coram admissos, 26 January 1984, no. 4, in AAS, 76 [1984], 646). 
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orders (cf. CIC, c. 1047; CCEO, c. 767). With regard to the conjugal state, 
dispensation can be granted from impediments to marriage (CIC, cc. 1078; 
1079, $$ 1-2; 1080, $ 1; CCEO, cc. 795, $$ 1-2; 796, $$ 1-2; 797; 799) ?!5 
from the form of the celebration of marriage (CIC, cc. 1127, $$ 1-2; 1079, 
$$ 1-2; CCEO, c. 835), and from the interrogation ordinarily to be carried 
out in a Pauline privilege procedure (CIC, c. 1144, §2; CCEO c. 855, $2). 


With regard to the consecrated state, the so-called indult of exclaustration 
has the character of a dispensation from the obligation of residence in a 
monastery or religious house (cf. CIC, cc. 686, 745; CCEO, cc. 489, 548). 
Dispensation can also be made from the disciplinary norms of a typicon or 
statutes of an institute of consecrated life (CIC, c. 595, §2; CCEO, c. 414, 
§ 1, 2°) and from the obligation to complete the full novitiate on the occasion 
of a transfer to another institute (CCEO, c. 545, $ 1). Other miscellaneous 
examples of dispensations mentioned in law are those from an impediment 
to passive voice in an election (CIC, c. 182, $ 1; CCEO, c. 963, § 1), from 
the observance of a feast day or a day of penance (CIC, c. 1245), and from 
having two co-consecrators in the ordination of a bishop (CIC, c. 1014). 


2.5 — The Licentia 


The principal types of singular administrative acts already discussed and 
featured in the Codes are the decree that makes a decision, the decree that 
makes a provision, the precept, and the rescript. Beyond these there is one 
administrative institute that, within the tipification of administrative acts, is 
somewhat sui generis, and that is what is called the licentia in law. 


Indeed, there is a discrepancy in the general norms on administrative acts 
in the two Codes in regard to this institute. In the Latin Code, the licentia 
seems to be a kind of act distinct from the decree and the rescript but gov- 
erned by the rules for issuing rescripts: “The prescripts which are stated 
concerning rescripts are valid also for the concession of a licentia ... unless 
something else is established” (c. 59, $ 2).2!9 In the Eastern Code, however, 
the licentia is presented as the content of a rescript: “The administrative acts 


215 However, in regard to the impediment of a public perpetual vow of chastity (cf. CIC, 


c. 1088; CCEO, c. 805), the favour is not precisely a relaxation of the law, such that the 
consecrated person is permitted to take up the conjugal state while retaining his or her 
current state. Rather, it amounts to an indult of departure from one’s religious institute, such 
that the obligation of chaste celibacy is relaxed and the person is allowed to marry. See 
BAURA, La dispensa canonica dalla legge, 162-163. 

Que de rescriptis statuuntur præscripta, etiam de licentiæ concessione ... valent, nisi aliud 
constet. 
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are especially: ... 3° rescripts by which a privilege, dispensation, licentia or 
another favour is granted” (c. 1510, $ 2),°!” though this formulation does not 
clearly exclude the possibility that a licentia can also be granted by decree. 


A licentia—which can be translated as permission, authorization, and the 
like—is defined variously in doctrine. One author defines an authorization 
as an administrative act that brings about “the elimination or removal of an 
obstacle that impedes the exercise of a right or of a power.”?!8 It is an author- 
ization or permission for a future act to be carried out licitly. Its concession 
makes it possible for a person to exercise some faculty or right as a prior 
guarantee of the validity or liceity of the permitted act. By means of the 
licentia, the public administration exercises preventive control over the activ- 
ity of others in order to ensure its liceity or even validity.” 


> 


Being just one of the terms that has the sense of “permission,” it is 
observed in doctrine that given juridical acts may have the same nature as a 
licentia, even though they are called something else in law. Thus, these acts, 
too, are governed by the rules on rescripts or can be granted by rescript in 
accord with the above quoted general norms. Examples of other terms used 
sometimes to indicate a licentia are the following: venia, permissio (permit- 
tere), consensus (consentire), admittere, iudicium, concessio (concedere), 
facultas, and approbatio (approbare).20 

Despite the connection in law with the rescript, in reality the licentia is 
revealed to be not so much a distinct type of administrative act but the content 
of either a rescript or a decree,! in particular as a kind of favour or a provision. 


217 Actus administrativi sunt presertim: ... 3° rescripta, quibus conceditur privilegium, dispen- 
satio, licentia, aliave gratia. 

218 See GARCIA MARTIN, “Los actos administrativos de los Dicasterios de la Curia Romana,” 
753. See also Jorge Miras, “Licencia,” in Javier OTADUY, Antonio VIANA and Joaquin 
SEDANO (eds.), Diccionario General de Derecho Canónico, vol. 5, Pamplona, Thomson 
Reuters Aranzadi, 2012, 180 (= Miras, “Licencia”). 

219 See HUELS, “Determining the Correct Canonical Rules,” 45-46; IDEM, Liturgy and Law, 
161; IDEM, “Permissions,” 44; LABANDEIRA, Trattato, 325; MIRAS, “Licencia,” 179. 

220 HUELS, “Determining the Correct Canonical Rules,” 45-53; IDEM, Liturgy and Law, 162. 
See also Javier CANOSA, “Chapter III. Rescripts,” in Exegetical Comm, vol. I, 568; MIRAS, 
“Licencia,” 180. 

A common example is the consensus; see, e.g., CIC, cc. 64; 65, $3; 297; 300; 312, $2; 
609, §1; 612; 616, §1; 686, §1; 733, §1; 801; 803, §3; 808; 1215, §1; 1284, §2, 6°; 
1673, 3°-4°; CCEO, cc. 89, §3; 176; 247, $4; 282, $1; 334, $2; 363, 1°; 365, §2; 415, 
§3; 431, §1; 436, §2; 439, §2; 480; 483; 507, §2; 509, $ 1; 575, §2; 888, §2; 916, $4; 
928, 3°; 1102, $ 1; 1423, $1; 1429, $2; 1530, § 1. 

22! Cf. HUELS, “Determining the Correct Canonical Rules,” 5-53, esp. 8 and 44. 

Julio GARCIA MARTIN says that licentiæ “share elements of rescripts and decrees” 
(“Actos administrativos singulares,” 109). 
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In fact, authors show that most licentiæ are provisions, not rescripts, even though 
they are subject to the rules on rescripts.?? This can be illustrated by reflecting 
on whether the licentiæ indicated in the Codes are favours or provisions.?2 


The licentia has the character of a favour granted by rescript in numerous 
areas of ecclesial life. It may be granted to clerics in order to allow the fol- 
lowing activities: to be absent from the diocese or eparchy for an extended 
period of time, to make certain personal financial obligations, to conduct a 
business, to take an active part in political parties or groups, to volunteer in 
the military, and to publish anything in a publication that attacks the Catholic 
faith or good morals.?°4 It is a favour with regard to the following matters 
pertaining to the administration of the sacraments and to piety: the celebration 
of baptism in a private home (CCEO, c. 687, $ 2), reservation of the Blessed 
Sacrament in certain churches, oratories or chapels (C/C, c. 934, $ 1, 2°), the 
printing of a devotional book (CIC, c. 826, §2; CCEO, c. 656, § 2), the attach- 
ment of a past or present condition on marriage consent (CIC, c. 1102, $3), 
the celebration of certain marriages (CIC, c. 1071; CCEO, c. 789) including 
mixed marriages (CIC, c. 1124; CCEO, c. 814), and of marriage in a sacred 
place other than a parish church or in other places (C/C, c. 1118, $$ 1-2; 
CCEO, c. 838, $ 1) or outside of either spouse’s proper parish (CIC, c. 1115). 
The licentia is also a favour with regard to certain educational and scientific 
activities,?2 issues pertaining to the consecrated life,?”° patrimonial affairs,?27 
transfer to another Church sui iuris (CIC, c. 112, § 1, 1°), entering the archives 
or removing a document from it (CIC, c. 487, $1; CCEO, cc. 257, $ 1; 258), 


22 See, e.g., Javier CANOSA, “Chapter III. Rescripts,” in Exegetical Comm, vol. I, 561-562; 
HUELS, “Determining the Correct Canonical Rules,” 33, 46; IDEM, Liturgy and Law, 161; 
IDEM, “Permissions,” 34. 

225 In the classifications about to be made, it seems necessary to concede that the grant of a 
licentia identified here as a favour may, in a particular case, have a more pronounced pub- 
lic quality and thus constitute a provision in that case, or the grant identified here as a 
provision may have the quality more of a personal favour with scarce public dimensions. 
The classifications made here, while subject to disagreement, are meant to serve primarily 
as an illustration that the licentia, which is always of a favourable character, is a concession 
that may be made sometimes by rescript and at other times by decree. 

Also, it should be noted that both Codes are not always cited, since the canon parallel 
to the one cited may not have used the word licentia, which is the kind of act—at least in 
the Latin Code—that is considered somewhat autonomous from the types of the decree and 
the rescript, even while being governed by the rules on rescripts. 

224 See CIC, cc. 283, $ 1; 285, $4; 286; 287, $2; 289, $ 1; 831, $1; CCEO, cc. 371, $3; 383, 
2°; 385, §2; 386, § 1; 660. 

25 See, e.g., CIC, cc. 825, $2; 828-829, 832; CCEO, c. 662, $2. 

226 See, e.g., CIC, cc. 684, $5; 730; 744; 831, $1; CCEO, cc. 451; 478; 482; 517, $1; 534, 
2°; 660. 

27 See, e.g., CIC, c. 1265, $1; CCEO, cc. 468, $2; 529, $5; 533; 1015. 
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and authorizing spouses to approach the civil forum for a cause of separation 
(CIC, c. 1692, $2; CCEO, c. 1378, $2). 


On the other hand, the licentia may frequently have as its prevailing aim 
the promotion of some public good, such that it is granted as a decree that 
makes a provision. This includes acts that have ramifications for the sacred 
ministry in general, as in the case of the authorization of a cleric to carry out 
the sacred ministry in another particular Church (CIC, cc. 271, $1; 272), of a 
priest to perform an exorcism (CIC, c. 1172), for an institute of consecrated 
life to build its church in a specific place (CIC, c. 1215, $3), and for the estab- 
lishment of an oratory (CIC, c. 1223) or erection of a sacred place (CCEO, 
c. 868). It may involve the authorization of another to minister to one’s sub- 
jects or in one’s territory, as occurs with permitting an extern to celebrate 
certain sacred rites in a church (CIC, c. 561; CCEO, c. 308), to preach in a 
church or oratory of religious (CIC, c. 765), to celebrate baptism in the parish 
(CIC, c. 862; CCEO, c. 678, § 1), to confirm non-subjects in another territory 
(CIC, c. 886, $2), to administer viaticum to a soul in the care of another (CIC, 
c. 911, §2), for a bishop of one Church sui iuris to ordain a candidate of 
another (CCEO, c. 748, $2), for a bishop to ordain a man in another’s ter- 
ritory (CIC, c. 1017), or for a religious superior to issue a dimissorial letter to 
a bishop other than that of the domicile of a religious ordinandus (CCEO, 
c. 537, $2). Or such a licentia may be needed for the legitimate exercise of 
ministry in an irregular or exceptional manner,?? for certain patrimonial 
affairs, for certain judicial matters, such as for a judge to obtain proofs in 
the territory of another particular Church (CIC, c. 1469, §2; CCEO, c. 1128, 
§ 2), and for one authority to abstain from imposing a penalty whose remission 
is reserved to a higher authority (CCEO, c. 1403, §2). 


There is no doubt that the /icentia is the object of a great number of acts 
in ecclesiastical administration, and so its treatment in any discussion of 
singular administrative acts is critical. It seems clear, though, that it is a 
concession whose juridical nature is obscured in the ius vigens by the 
above-described disparity between the two monumental normative texts of 
the canonical system. The resolution to this problem seems relatively simple, 
however: the licentia is not a distinct type of singular administrative act but 
the content of such an act; it may be the content of a rescript when it grants 
a favour, strictly understood, or the content of a singular administrative 


228 Tn the Latin Code, this is called an apostolicum indultum (cf. c. 1015, $2), that is, a permis- 
sion reserved to the Apostolic See. 

229 See, e.g., CIC, cc. 930, $1; 933; 1112, §1; CCEO, cc. 701; 705, $2. 

230 See, e.g., CIC, cc. 1189; 1190, $2; 1267, $2; 1288; 1291; 1292, $2; 1298; 1304, $1; 
CCEO, cc. 1016, §3; 1024, §1; 1028, §2, 5°; 1032; 1041. 
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decree that makes provision when it principally has ramifications for the 
public good (that is, it is a type of provision). Being always favourable, in 
the broad sense of enlarging the juridical situation of a physical or juridical 
person or of the community, it is appropriately governed by the rules on 
rescripts in the ius vigens, not those governing decrees which, as we have 
discussed, largely apply to coercive acts. It would, however, be suitable in 
the ius condendum for the link with the rescript to be reduced in order to 
respect the versatility of this kind of concession. 


Conclusion 


A singular administrative act is a unilateral, juridical act of one endowed 
with the requisite executive power of governance that creates, modifies or 
extinguishes a subjective juridical situation in a particular case. It is the most 
frequently utilized instrument of administrative governance in the Church, 
and in the ius vigens it is more regulated by general rules than it has ever 
been in the legislative history of the canonical system. These acts are distin- 
guished by a twofold classification in the law: they are either decrees or 
rescripts. As decrees they may issue a decision, make a provision, or impose 
a precept; these are all governed by the same general norms. As rescripts, 
they grant a privilege, a dispensation or some other kind of favour; the rules 
governing rescripts apply also to the licentia and the oral concession of a 
favour, even though the licentia is not always a favour (strictly speaking) 
and the oral concession is not a written act. The typification of singular 
administrative acts is of great importance for aiding good governance, so that 
authorities know what kind of act they are or should be placing and how to 
place it. And it helps those subject to the administration to know how their 
subjective juridical situations are being affected by an act they have received 
and whether the act has been issued legitimately. 


This tipification has experienced progress in the Latin and Eastern Codes 
in force, but it is an ongoing project of the canonical science. In his study on 
ambiguous administrative acts, John Huels uncovers the problem of discerning 
the nature of certain acts that in the law are not called a provision or a rescript, 
demonstrating that this task is necessary in order to determine whether such 
acts are equivalent in nature to a licentia and thus governed by the rules on 
rescripts in virtue of canon 59, $2 of the Latin Code. In his conclusion, he calls 
for these problems to be resolved in a future revision of the Code.”*! Ilaria 


231 See his “Determining the Correct Canonical Rules,” 5-53, esp. 43. 
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Zuanazzi, for her part, finds the legislator’s choice to establish the twofold 
distinction between the decree and the rescript “not only excessively rigid, but 
even counterproductive.” For it has the effect of restricting this kind of admin- 
istrative activity, which is so diverse, to one expression or the other; and it 
fails to appreciate that it is practically impossible to fit each conceivable sin- 
gular administrative act into one category or the other.2%2 While it may be 
argued that the principles of normative economy and juridical security favour 
the reduction of all administrative acts to the two categories of decree and 
rescript, and that special norms for distinct kinds of acts within either category 
could lead to problems of repetition and lacunæ,? it seems reasonable to insist 
that there are some types of acts included especially in the category of the 
decree that are so distinct as to merit separate treatment in the law. 


This study has aimed, in part, to show that the twofold typology of the 
decree and the rescript seems to oversimplify the diverse expressions of the 
unilateral juridical activity of the public administration. And this leads to a 
proposal to eliminate the simple distinction between the decree and the 
rescript, since a) there are clearly other kinds of acts in the law unaccounted 
for by this distinction, especially the licentia and the oral concession of a 
favour, and b) the decision, provision and the precept are notably distinct 
from one other. 


Based on the foregoing investigations, a new typology can be envisioned 
which is based upon but developed from the one suggested in the ius vigens, 
namely, a fourfold distinction of singular administrative acts: 1) the decree 
that makes a decision, 2) the precept, 3) the decree that makes a provision, 
and 4) the rescript. The decision and the precept are objectively coercive 
acts, while the provision and the rescript are objectively favourable. The 
licentia is the content of a favourable act, whether it be a provision or a 
rescript, and thus does not require a separate juridical regime, since it would 
be governed by the rules on provisions when it is granted by provision and 
by the rules on rescripts when it is granted by rescript. 


232 


See her Presis ut prosis, 523. 
233 For this view, see Jorge MIRAS, “Chapter II. Singular Decrees and Precepts,” in Exegetical 
Comm, vol. I, 518; MIRAS-CANOSA-BAURA, Compendio, 229. 
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IKESSE DIÉLE, Sylvain. Le droit de propriété de l’Église catholique et de 
ses institutions au Congo-Brazzaville. Soutenue le 17 juin 2015. Direc- 
teur de thèse : Prof. John A. Renken. 


La question des biens de l’Église au Congo-Brazzaville n’a pas encore 
fait l’objet d’une réflexion canonique de ce niveau alors que ce pays est loin 
d’appliquer le droit canonique universel en vigueur dans ce domaine. Les 
quatre chapitres de cette dissertation tentent d’analyser les problèmes et de 
proposer les solutions aux réalités qui caractérisent le droit patrimonial dans 
ce pays. 


Le premier chapitre retrace de façon succincte l’établissement de cette 
Église depuis ses débuts. Avant ce flash-back historique, la présentation géo- 
graphique du pays, son organisation administrative et son histoire politique 
situent le cadre de notre étude. Ces éléments aident à comprendre le contexte 
de l'implantation de l’Église dans toutes ses tentatives et tous ses impacts 
sur les questions des biens. 


Le deuxième chapitre met en évidence le droit universel actuel sur les 
biens temporels en s’appuyant principalement sur le Code de droit canonique 
de 1983. Ce droit est essentiellement axé sur les termes d’acquisition, de 
conservation, d'administration et d’aliénation. Ce chapitre éclaire la pour- 
suite de cette réflexion car il permet de jauger et d’évaluer la pratique du 
droit canonique dans l’Église au Congo-Brazzaville. 


Éclairé donc par le deuxième chapitre, le troisième chapitre cible les 
lacunes actuelles que présente l’Église qui est dans ce pays dans la non- 
application du droit universel. Ces lacunes sont désignées comme les 
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problèmes actuels des biens dans cette Église. Ceux-ci sont principalement 
liés à l’héritage missionnaire au contexte socio-politique, aux manquements 
de la Conférence des évêques du Congo et à la pratique insatisfaisante du 
droit dans les diocèses et les autres institutions de l’Église, et enfin aux rap- 
ports Eglise-Etat. 

Devant cette kyrielle de problèmes, le quatrième chapitre apporte un cha- 
pelet de résolutions et de recommandations pour une nouvelle ère dans la 
pratique du droit patrimonial au Congo-Brazzaville. Pour lier l’utile à 
l’agréable, cette dissertation prend fin par des annexes motivant les législa- 
teurs qui sont dans ce pays de prendre en main leur rôle normatif resté long- 
temps en souffrance alors que cette Église est déjà centenaire. 


DANIEL, William. The Procedure for the Formation of a Singular Admin- 
istrative Act in Canon Law. Defended 23 June 2015. Supervisor of the 
thesis: Prof. John M. Huels. 


When preparing to make important administrative decisions in the gov- 
ernance of those subject to their pastoral care, individual ecclesiastical 
authorities may intuitively follow an administrative procedure of sorts, such 
as by hearing those who will be affected in advance. Other authorities, 
though, may not take any major steps prior to making a decision in a par- 
ticular case. This inconsistency leaves the Church exposed to giving the 
impression of injustice in her administrative activity, and this hinders her 
ability to shine forth in the world as the Mirror of Justice. 


Unfortunately, this procedural reductionism in administrative affairs is 
caused not only by the praxis of individual authorities but is fundamentally 
rooted in general legislative norms that the majority of canonical doctrine 
considers to be inadequate. While it is true that there are elaborate proced- 
ures governing certain administrative acts, all other coercive administrative 
decisions are governed by only two norms in the Latin Code (cc. 50-51), 
whose very brevity gives the impression that they are of little significance; 
and their wording makes them even seem somewhat optional. While this 
problem has been raised by many authors, few concrete proposals have been 
offered. 


To address this problem, this thesis explores the general foundations for 
administrative procedure: in particular, by investigating the power of gov- 
ernance in the Church in general, the discipline of canonical administrative 
law, and the institute of the singular administrative act. It then gives a 
detailed treatise on the introduction of the general administrative procedure 
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into the canonical system and the ¡us vigens and current doctrine treating it. 
Finally, this thesis offers a model for an enhancement of the general admin- 
istrative procedure, including norms common to the issuance of all singular 
administrative acts and particular norms for each class of act. This model 
could be adopted by particular legislators or even eventually the supreme 
legislator for the Latin and Eastern Churches. 


BATIONO, Emmanuel. La justice et l’équité à observer dans la division 
des personnes juridiques publiques, en particulier des diocèses et des 
paroisses (c. 122). Soutenue le 30 juin 2015. Co-directrice de thèse : 
Prof. Anne Asselin. Co-directeur de thèse : Prof. John M. Huels. 


Les personnes juridiques publiques, dans l’Église catholique, peuvent 
acquérir des biens (c. 1255). Elles en ont le droit de propriété (c. 1256). 
En cas de division, les biens doivent étre partagés de facon juste et équi- 
table entre les parties (c.122). Comment procéder concrètement au partage 
juste et équitable du patrimoine ? Puisqu’il n’y a pas encore de document 
public officiel qui nous l’indique, nous voulons faire ici une contribution 
à la réflexion pour une proposition de procédure, à partir du sujet : « La 


Justice et l’équité à observer dans la division des personnes juridiques 
publiques, en particulier des diocèses et des paroisses (c. 122) ». 


Le premier chapitre porte sur les personnes juridiques dans l’Église. 
Ensembles de personnes ou de choses et sujets de droits et d’obligations, les 
caractéristiques et les normes essentielles régissant le statut des personnes 
Juridiques sont présentées. Les diocèses et les paroisses ainsi que les normes 
de leurs réorganisations y sont exposés. 


Le deuxième chapitre porte sur l’étude des antécédents du canon 122, 
nous permettant de le situer dans son origine et son évolution. À l’aide 
de l’analyse et de l’interprétation du texte, nous en relevons certains 
aspects à prendre en compte dans un partage juste et équitable entre les 
parties. 


Le troisième chapitre est une application concrète du canon 122 aux dio- 
cèses et aux paroisses. Des réflexions et des propositions sont faites pour leur 
division, prenant en compte : le territoire, la population, le personnel, les 
biens communs, les dettes, les fondations et les donations, les gains ou les 
charges pouvant apparaître après la division. 


Le quatrième chapitre nous donne une procédure à suivre pour la division 
des diocèses et des paroisses, qui tienne compte à la fois de l’avant et de 
l’après décret de division. 
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LABRÈCHE, Chantal. Le développement du droit particulier de l’Église 
catholique au Canada depuis son origine jusqu’à nos jours. Soutenue 
le 4 août 2015. Directrice de thèse : Prof. Anne Asselin. 


Le Code de droit canonique de 1983 s’adresse à l’Église catholique universelle 
mais prévoit que des lois particulières peuvent être établies pour un territoire 
particulier. Au Canada, c’est la Conférence des évêques catholiques du Canada 
(CECC) qui exerce ce droit au niveau national. La plupart des décrets émis suite 
à la promulgation du Code en 1983 ont plus de vingt ans. Il est temps d’évaluer 
la pertinence de ces décrets dans le contexte actuel et de revoir ce droit par- 
ticulier : ces décrets sont-ils toujours adaptés aux besoins des fidèles canadiens ? 


La thèse, intitulée « Le développement du droit particulier de l’Église catho- 
lique au Canada depuis son origine jusqu’à nos jours », est divisée en quatre 
chapitres. Le premier chapitre retrace l’histoire de l'établissement de la CECC 
et effectue un survol historique du droit particulier canadien, de 1658 à 1965. 
Il y est également question des Églises catholiques orientales au Canada. 


Le deuxième chapitre présente la Société canadienne de droit canonique 
qui fut fondée dans le but d’aider les évêques du Canada à mettre en œuvre 
l’enseignement du deuxième concile du Vatican. Les décisions canoniques 
pour la mise en pratique au Canada des orientations conciliaires sont étudiées. 


Le troisième chapitre est consacré à l’élaboration du droit particulier pour la 
mise en application du Code de droit canonique de 1983. Le mandat et le rôle 
de la Commission de Droit canonique sont examinés, ainsi que les travaux 
qu’elle a effectués entre 1972 et 1982. De plus, le droit particulier canadien émis 
suite à la promulgation du Code de 1983 est analysé. Pour ce faire, les archives 
de la CÉCC, ainsi que les archives privées du père Francis Morrisey, membre 
de la Commission épiscopale de droit canonique/inter-rites furent consultées. 


Dans le quatrième chapitre, suite à une comparaison de décrets semblables 
portés par d’autres conférences épiscopales, de nouvelles versions sont 
proposées afin de mieux adapter certains décrets aux besoins des fidèles du 
Canada. Une attention particulière est accordée aux fidèles laïcs et leur rôle 
dans l’Église en tant que membres du Peuple de Dieu. 


Morrison, Laura, The Denial of Holy Communion Due to Obstinate 
Perseverance in Manifest Grave Sin: The Application of c. 915 in the 
American Context. Defended 20 November 2015. Supervisor of the 
thesis: Prof. John M . Huels. 


The pastoral interpretation and application of the clause of c. 915 which 
says those who are obstinately persevering in manifest grave sin are not to 
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be admitted to Holy Communions, as applied to persons in irregular mar- 
riages and politicians that espouse “pro-choice” platforms, is the focus of 
this study. A tremendous amount of confusion and alienation on the part of 
the faithful occurs in relation to the application of the pertinent clause in 
parishes and dioceses throughout the United States, due to the words used in 
the norm and an inconsistent application of them. The approaches within the 
Church are disparate. Some are told by their pastors that they simply must 
face the consequences of the choices they have made and not present them- 
selves for Communion until their situation is corrected. Others are never 
approached about the issue. Few, though, are provided with an explanation 
of the law and an opportunity to discuss their personal circumstances in 
relation to it, in any meaningful way; that is, with an opportunity to make 
informed decisions about how to proceed in their lives. Most people to whom 
the law of c. 915 is applicable were not sufficiently catechized to know they 
could be denied Holy Communion if they divorced and civilly remarried or 
ran on a particular political party platform. As this study will show, there are 
historical reasons, some of which have been acknowledged by the Church, 
for why this is often not substantially the fault of those presenting for Com- 
munion. 


To some of the faithful it seems that the law or the manner by which it is 
applied is judgmental and evidences a lack of charity. Others, though, pro- 
pound a theory that it is charity which prompts them to support denial of 
Communion. The disunity which the current application prompts, demon- 
strates the demand for a new approach to the application of c. 915; one that 
focuses on catechesis and reconciliation, and more evidences the charity and 
mercy required of the followers of Christ. 


A portion of the study that offers reflections on the theological underpin- 
nings of c. 915 also provides perspectives for addressing its application in 
consideration of notions of conscience and moral law that should be factored 
into any application of the clause. Additionally, the study proposes an ori- 
ginal program which employs restorative justice principles in a neutral set- 
ting and may profitably be used to avert the pastoral and canonical problems 
that have arisen in the application of c. 915. It is titled “Dialogue of Charity: 
kairos of Mercy” and includes three participants to a Dialogue meeting: 
(1) the Communicant, namely, the person who has been, or may be, denied 
Communion under the pertinent clause of c. 915; (2) the Canonist or, if not 
a degreed canonist, a cleric from the diocese knowledgeable in the pertinent 
canon law and Church doctrine; and (3) a Facilitator who is trained to 
prompt and address issues which arise during the Dialogue. The meeting is 
intended to provide a venue in which Communicants are encouraged to share 
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details about themselves and be guided in understanding how their situation 
is viewed in terms of Church teaching and law, so they may discern a future 
course of action. Participation in the Dialogue can be invaluable in the event 
that the Communicant wishes to participate in a relevant legal process, to 
wit, taking recourse against a decision denying them Communion, peti- 
tioning, re-petitioning for a declaration of nullity of their marriage, or 
responding to a petition. 


During this time of mercy, in consideration of charity, and based on the 
findings of this study, the Church must approach the topic from the perspec- 
tive of the obvious: that the matter of the application of the “obstinate perse- 
verance in manifest grave sin” clause must be reviewed and that a remedy 
must be put into place for assisting those to whom the pertinent clause may 
be applied. 


Doctoral theses are available at: https://www.ruor.uottawa.ca 
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KALETA, Pawel, Ecclesiastical Patrimonial Law, Manchester, United King- 
dom, Catholic Printing Company of Farnworth, 2015, 282 p. — ISBN 
978-1-899379-05-7 


Dr. Pawel Kaleta was ordained a priest in 2004 and began his canonical 
studies in 2005 at the Catholic University of Lublin where he earned his 
Master’s degree in Canon Law in 2008 and his doctorate in 2011. He is a 
priest of the Diocese of Random, Poland and currently serves as an associate 
professor in the Department of General Norms of Canon Law and Church 
Patrimonial Law within the Faculty of Law, Canon Law and Administration 
at John Paul II Catholic University of Lublin. 


The book consists of eight chapters of various lengths. As noted in the 
introduction, the book has three objectives: (1) to examine the provisions of 
the Church’s patrimonial law especially as it relates to Polish civil and par- 
ticular law; (2) to provide a textbook for students, as opposed to a mere 
commentary on temporal goods; and (3) to arrange the knowledge of the 
Church’s patrimonial law in a systematic way. 


While the author’s first aim does not have a direct impact on those 
living and operating outside of Poland, the inclusion of the particular and 
civil law of Poland vis-a-vis ecclesiastical law does give the reader con- 
crete, comparative examples of the disharmony that often exists between 
canon law and civil law, but also how canonical principles have at times 
been incorporated into particular and civil legislation. As a supplemental 
textbook for those studying Book V of the 1983 Code, The Temporal Goods 
of the Church, this work delivers the canonical principles set forth in 
Book V in a clear, logical manner. Kaleta underscores his presentation with 
the Vatican II decrees that guided the codal revision, papal constitutions, 
and other pertinent canonical resources and canonical references. Kaleta 
also takes care to include corresponding references from the Eastern Code 
where appropriate. 

Although he does make use of the historical method in the first chapter 
of the book, Kaleta primarily employs a legal dogmatic approach in the 
remaining chapters, thus giving the book a precise and systematic schema. 
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In this regard the author achieves his third objective. As stated, the book 
itself is divided into eight chapters, set forth as follows: 


In the first chapter of the book, Kaleta examines the genesis and growth 
of the concept of ecclesiastical goods within the Church. This is followed by 
a study of the key principles that governed the revision process for the 1917 
Pio-Benedictine Code of Canon Law and the subsequent 1983 Code of 
Canon Law. 


Chapter two is an examination of the fundamental principles underlying 
the regulation of the Church’s patrimonial goods, which includes an analysis 
of the Church’s rights with regard to temporal goods (namely its innate right 
to acquire, to retain, to administer, and to alienate temporal goods). The 
author also explains the purposes of ecclesiastical goods, the persons who 
may own ecclesiastical goods, and the role of oversight exercised by the 
Apostolic See in regard to ecclesiastical goods. 


The third chapter of the book explains the difference between property as 
understood in civil law and how it is understood in canon law. Likewise, this 
chapter offers a very detailed classification of ecclesiastical goods. 


Chapters four and five, which comprise the largest portions of the book, 
focus on the acquisition of ecclesiastical goods and the administration of 
ecclesiastical goods, respectively. Herein the author considers these aspects 
of the Church’s relationship to temporal goods succinctly and systematically, 
yet without comprising relevant aspects. 


The sixth chapter of the text addresses the alienation of stable patrimony 
and the essential requirements needed for the valid and licit alienation of 
stable patrimony. Included in this section is a brief exposition on the issues 
of Canon 1295 transactions (endangering contracts). The chapter concludes 
with a discussion on the topic of financial malfeasance and the application 
of penal law. 


Germane diocesan and parish structures that assist in the governance and 
administration of their corresponding ecclesiastical goods are addressed in 
Chapter Seven. While these structures could have been addressed in Chapter 
Five dealing with administration, Kaleta’s treatment of these structures in a 
distinct chapter is clever and refreshing, thus emphasizing the spirit of com- 
munio envisioned by the supreme legislator that is to serve as the basis of 
cooperation between the clergy and lay Christian Faithful in safeguarding the 
temporal goods of the Church and providing for their responsible adminis- 
tration. 


The eighth and final chapter of the book examines the subject of temporal 
goods within the context of institutes of consecrated life and societies of 
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apostolic life. Though this is not the main focus of his book, Kaleta does 
provide a good overview of the topic. 


The book successfully achieves the aims set forth by the author by pro- 
viding a clear, concise, and systematic overview of the patrimonial law of 
the Church. Likewise, it is a definite aid for those studying patrimonial law 
and a great resource for all who are entrusted with the care of ecclesiastical 
goods. 


C. Thomas MILES 


DALy, Brendan, Canon Law in Action, Strathfield, NSW, St Pauls Publica- 
tions, 2015, xii, 316 p. — ISBN 978-1-921963-47-6 


Monsignor Brendan Daly, presbyter of the Diocese of Churchtown, New 
Zealand, is the principal and lecturer in canon law at Good Shepherd Col- 
lege, the seminary theologate for New Zealand. With canon law doctorates 
from Saint Paul University and the University of Ottawa, he also serves as 
an adjutant judicial vicar in New Zealand. 


From 2003 to 2014, Monsignor Daly has written numerous articles on 
canon law which have appeared in the Australasian Catholic Record, Com- 
pass, and The Canonist. Fourteen of these articles have been updated and 
comprise this book, Canon Law in Action. As its very title indicates, this 
book intends to demonstrate the practical aspects of canon law and its appli- 
cation in concrete contemporary settings in the Church. 


Some topics addressed are issues dealing directly with the life and min- 
istry of priests: the promise of obedience by diocesan priests; clerical con- 
tinence and celibacy; the poverty of diocesan priests; clerical impediments 
and irregularities; and incardination of clergy. 


Most of the topics, however, relate to the lives of all the Christian faith- 
ful: refusing sacraments; modifications of parishes; sacramental sharing 
with non-Catholic Christians; communion for the divorced and remarried; 
sexual abuse; ecclesiastical penalties; the seal of sacramental confession; the 
delict of abortion; the act of perfect contrition. 


Each article is written in a readily comprehensible manner which keeps 
the reader’s interest, even with its profoundly scholarly style which eviden- 
ces significant research by Monsignor Daly. Obvious is the intention of the 
author to respond in a compassionate and pastoral way to important contem- 
porary canonical challenges. The work includes a helpful selected bibliog- 
raphy and a brief index. 
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One would certainly hope that Monsignor Daly continues his popular 
writings on canonical topics of practical importance, and that they too will 
eventually be compiled into future volumes of this eminently helpful work. 
One would hope that this volume will find a home in curias of dioceses and 
institutes of consecrated life, parishes, centers of ministerial formation, and 
the libraries of countless members of the Christian faithful. It explains in 
succinct and comprehensible language important aspects of contemporary 
canon law, which exists, as must everything in the Church, to reflect the 
misericordiae vultus Patris. 


John A. RENKEN 


GHIRLANDA, Gianfranco, // diritto nella Chiesa, mistero dei communion: Com- 
pendio di diritto ecclesiale, 5" ed., Diritto canonico 3, Rome, Gregorian 
and Biblical Press, 2014, 960 p. — ISBN 978-88-7839-289-2 — € 55,00 


Father Gianfranco Gianfranco, Jesuit doctor of civil law and canon law, 
has been professor of canon law at the Pontifical Gregorian University, 
Rome, beginning in 1976. Since 2012, he has been professor emeritus at the 
University where he continues to teach even as he still serves as a consultor 
to several dicasteries of the Roman curia. He has written extensively and 
lectured widely on a variety of canonical topics, especially on the theology 
of law, the Church universal and particular, consecrated life, the formation 
and duties of clergy, sacra potestas, and the hierarchy. 


Il diritto nella Chiesa is a tremendous opus which reflects a lifetime of 
scholarly research and study. Its first edition appeared in 1990. This latest 
edition, the fifth, incorporates updated reflections and new documents from the 
Roman Pontiffs, the dicasteries, and the Italian episcopal conference. The book 
presents significant canonical issues with amazing clarity and great precision. 


The work is composed of sixteen chapters joined into four major parts. 
As is evident, it gives greater attention to Books I-IV of the 1983 Code, and 
less to Books V-VII. It focuses on the canons of the 1983 Code of Canon 
Law, rather than also to the 1990 Code of Canons of the Eastern Churches. 


The first part, on the nature of ecclesiastical law, presents anthropological 
and ecclesiological foundations for law, its place in the mystery of the 
Church, and the history of its development (chapters 1-4). 


The second part, on the people of God, discusses the faithful in the Church 
(laity and clergy), including those living consecrated life and joined into 
associations (chapter 5-9). 
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The third part, on the functions and sacred power in the People of God, 
addresses the nature of potestas sacra, ecclesiastical office, the sanctifying 
mission of the Church, sacraments and sacramental, Christian burial, vows 
and oaths, and sacred times and places (chapters 10-14). 


The fourth part, on the organization of the People of God, studies the 
governance structures of the universal Church and those of the particular 
Churches, including their groupings (chapters 15-16). 


The book end with an extensive listing of documents from popes, the 
synods of bishops, the Roman Curia, and the Italian episcopal conference 
(pages 797-820); a lengthy and updated bibliography for each chapter of the 
book (pages 821-906); a list identifying citations of Latin in the text (pages 
907-921); and a helpful and detailed index (pages 923-948). 


Il diritto nella Chiesa is a monumental work which properly belongs in 
the library of every canonical institution and canonical scholar. It unfolds the 
mystery of law in the Church, itself a mystery, and reveals to the reader the 
pastoral purpose and graceful nature of ecclesiastical law. One certainly 
wishes that its author will continue to revise and expand the work into many 
future editions, ad mutltos annos. 


John A. RENKEN 


Auteurs des recensions de cette livraison — Reviewers for this issue 
C. Thomas MILES is a doctoral student in the Faculty of Canon Law, Saint 
Paul University, Ottawa, Canada. 


John A. RENKEN is professor, vice-dean, and director of graduate studies of 
the Faculty of Canon Law, Saint Paul University, Ottawa, Canada. 
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ABBASS, Jobe, OFM Conv., The Eastern Code (Canon 1) and Its Application 
to The Latin Church, Dharmaran Canonical Studies 8, Bangalore, Dhar- 
maram Publications, 2014, xiv, 273 p. — ISBN 978-81-89958-80-0 


ALESANDRO, John A., Indissolubility and the Synod of Bishops, Mahwah, 
Paulist Press, 2015, x, 71 p. — ISBN 978-0-8091-4958-1 — $12.95 


ALEXANDRE, Hélder Miranda, A figura do penitenciário no desenvolvimento 
histórico-canónico do sacramento da peniténcia, Tesi gregoriana, Serie 
diritto canonico 98, Rome, Editrice Pontificia Università Gregoriana, 
2013, 320 p. — ISBN 978-88-7839-265-6 — € 20,00 


AROH, Prudentius Emeka, Priestly Celibacy: A Gift and a Commitment (Can. 
277 $ 1). Adaption to Igbo culture, Nigeria, Tesi gregoriana, Serie diritto 
canonico 99, Rome, Editrice Pontificia Università Gregoriana, 2014, 
413 p. — ISBN 978-88-7839-283-0 — € 28,00 


AVERSANO, Rodolfo Martin, Teología de la fe en El código de derecho 
canónico, Buenos Aires, Pontificia Universidad Católica Argentina, Fac- 
ultad de Derecho Canónico, Santo Toribio de Mogrovejo, 2013, 674 p. 
— ISBN 978-987-33-5688-9 


BURKE, Cormac, The Theology of Marriage: Personalism, Doctrine, and 
Canon Law, Washington, DC, The Catholic University of America Press, 
2015, xxx, 254 p. — ISBN 978-0-8132-2685-9 — US$ 34.95 


BUENO SALINAS, Santiago, Las personas jurídicas en el derecho canónico, 
Col-lectània Sant Pacià 109, Barcelona, Facultat de Teologia de Catalu- 
nya, 2014, 311 p. — ISBN 978-84-941633-8-8 
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NOTES BIOGRAPHIQUES 
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ABBASS, Jobe, OFM Conv. 


Père Abbass est né le 27 janvier 1952, à Sydney en Nouvelle-Écosse. 
Membre des Franciscains conventuels de la Province de l’Immacu- 
lée-Conception, aux États-Unis, il a été ordonné à la prêtrise à Albany, New 
York, le 25 mai 1985. Il a poursuivi ses études universitaires à l’Université 
Carleton, à Ottawa, Ontario (BA, 1972), à l’Université Dalhousie, à Halifax, 
Nouvelle-Écosse (LLB, 1975), à St. Anthony-on-Hudson Theologate, à 
Rensselaer, New York (MDiv, 1985) puis à l’Institut pontifical oriental, à 
Rome (JCL, 1989 et JCD, 1992). Le 14 novembre 1975, il fut admis au 
Barreau de la Nouvelle-Écosse et eut sa propre pratique à Sydney, de 1975 
à 1979. Il fut admis, le 24 janvier 1984, au Barreau de New York où il fut 
avocat. Il a été professeur à la Faculté de droit canonique, à l’Institut ponti- 
fical oriental, à Rome, de 1992 à 2004. Il est professeur titulaire à la Faculté 
de droit canonique de l’Université Saint-Paul, à Ottawa, depuis 2004. 


BALOG, Marta, CB 


Sœur Marta Balog est membre de la Communauté des Béatitudes. Elle a 
fait sa formation théologique et sa licence en droit canonique à Budapest à 
l’Université Catholique Petro Pázmány, à l’Institut de Droit canonique (Hon- 
grie). Elle a fait son doctorat en droit canonique à Rome, à l’Université 
pontificale Saint-Thomas-d’Aquin (Angelicum). Elle prêche des retraites, 
travaille au tribunal ecclésiastique, donne des formations de théologie et de 
droit de la vie consacrée. Elle est experte canonique pour des nouvelle fon- 
dations qui souhaitent devenir instituts de vie consacrée. Elle a publié des 
articles de spiritualité dans la revue Feu et Lumière (France) et un article sur 
« les nouvelles communautés » dans la revue En Son Nom (Canada). 


DANIEL, William L. 


Dr. Daniel was born in Madison, Wisconsin on 20 March 1980. Assistant 
Professor in the School of Canon Law at The Catholic University of America 
in Washington, D.C., U.S.A., 2015-present. Earned J.C.L. and J.C.D. at Saint 


266 STUDIA CANONICA | 1, 2016 


Paul University, Ottawa, 2006 and 2015 respectively. Worked for the Diocese 
of Winona, Minnesota, U.S.A. as a Judge (2008-2015), the Vice-Chancellor 
(2007-2015), the Interim Director of the Office of Divine Worship (2010- 
2011), and Defender of the Bond and Promoter of Justice (2007-2008). Major 
studies published in Studia canonica, The Jurist, Studies in Church Law, Ius 
Ecclesiae, and CLSA Procedings. Compiled, translated, and edited Ministerium 
lustitiæ. Jurisprudence of the Supreme Tribunal of the Apostolic Signatura. 
Official Text with English Translation, Gratianus Series, Montréal, Wilson & 
Lafleur Ltée, 2011. He entered the Sacrament of Holy Matrimony with Mere- 
dith on 19 June 2004, and they have been blessed with four sons and one 
daughter. 


GREEN, Thomas J. 


Monsignor Green, C.S.S., was ordained a priest for Diocese of Bridgeport 
in December 1963. He studied at the Pontifical Gregorian University where 
he obtained the STL and JCD. From August 1968 to July 1973, he worked 
in the chancery and tribunal of the Diocese of Bridgeport. Since September 
1974, he has been professor in the Department (School) of Canon Law at the 
CUA, serving as its chairperson, 1984-1987. He was chosen to occupy the 
CUA Stephan Kuttner Distinguished Professor of Canon Law chair in Sep- 
tember 1992. He was editor of The Jurist, 2000-2011. He has been actively 
involved in the CLSA, serving on its Board of Governors as secretary (1970- 
1971) and a consultor (1974-1977 and 1994-1996). Since 2011, he has been 
a member of the CLSA Publications Advisory Board. In 1985, he received 
the CLSA Role of Law Award. He was a consultor of the NCCB Canonical 
Affairs Committee, 1978-1987 and 1990-1993. He is a member of official 
Polish National Catholic-Roman Catholic Dialogue sponsored by USCCB 
since March 1997, and a member of international Peter and Paul Seminar on 
Theology-Canon Law Relationships since August 1997. His studies have 
appeared in Chicago Studies, Ecumenical Trends, The Jurist, Living Light, 
Periodica, Revista Española de Derecho Canónico, Studia canonica. He is 
co-editor of The Code of Canon Law: a Text and Commentary (1985), and 
of A New Commentary on the Code of Canon Law (2000) 


HUELS, John M. 


Dr. Huels was born in St. Louis, Missouri on 13 November 1950. He stud- 
led at St. Louis University (B.A., [Psychology and Philosophy], 1971); Cath- 
olic Theological Union, Chicago, IL (M.A. [Theology], 1976; M.Div., 1976); 
and The Catholic University of America, Washington, DC (J.C.D., 1982). 
He was assistant professor (1982-1988) and associate professor of canon law 


NOTES BIOGRAPHIQUES — BIOGRAPHICAL NOTES 267 


(1988-1997) at Catholic Theological Union, Chicago. He served as a judge on 
the Provincial Appeals Court, Province of Chicago, 1986-1995. He has been 
with the Faculty of Canon Law, Saint Paul University, Ottawa, as associate 
professor (1997-2000) and full professor (2000-present) He is president of the 
Professors’ Association of Saint Paul University (2008-present). 


RENKEN, John A. 


Monsignor Renken, P.H., was born in Carlinville, Illinois on January 18, 
1953. He holds a B.A. in Philosophy (Cardinal Glennon College, Saint 
Louis, 1975); M.A. in Civil Law (University of Illinois, Springfield, 1988); 
S.T.D. in Dogmatic Theology (Pontifical University of Saint Thomas Aqui- 
nas, Rome) and J.C.D. (Pontifical University of Saint Thomas Aquinas, 
Rome, 1981). He was ordained a priest by Saint John Paul II on 24 June 
1979. He served in multiple positions in the Diocese of Springfield in Illi- 
nois: parochial vicar, co-pastor, priest-moderator, vice-chancellor, chancel- 
lor, episcopal vicar and moderator for canonical affairs, vicar general, mod- 
erator of the curia, judicial vicar, director of the permanent diaconate. He 
was president of the CLSA (1999-2000); chair of the committee for the 1999 
CLSA translation of the CIC; advisor to the USCCB Committee on Canon- 
ical Affairs (2003-2005); visiting professor of canon law in the summer JCL 
program at The Catholic University of America (1989-2006). He has lectured 
widely and his articles appear in many canonical journals. In 2007, he joined 
the Faculty of Canon Law, Saint Paul University, Ottawa, where he is now 
vice-dean, director of graduate studies, and full professor. 


